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' PART: I. 


Reports of Caſes determined in the Supreme | 4 
'Cour: of the State of Vermont, in the 3 
3 1789, 1790, ns 1791. 
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Diſſertaions on the Statute FR OS the Com- 
mon Law of England, the Statute of 
Conveyances, the Statute of Off. . 
ſets, and on the Negotiabil. : 
1 of Notes. 


WITH AN APPENDIX, CONTAINING 
Forms of Special Pleadings in ſeveral caſes; Forms ef 
"> of Juſtices Recores ; and- of Fa o 
Warrants of Commitment. | 3 


By NAT I ANI E. L CHIPMAN, EEE 


LATE CHIEF 2 1 


R U T I. 10 N D 3; 


| ERIN”, BY ANTHONY "0 WET 
FOR THE AUTHOR 3 neren 


PisrTRIOT OF VERMONT, TO WIT. 


. it remembered, That on the twenty firſt 
day of January, in the ſeventeenth year of the 
independence of the United States of Amer- 
ica, the Hon. Nathaniel Chipman, of Rut- 
land, in the ſaid} Diſtritt, Eig. 8 depoſited 
in this office, the title of a Book, ihe right 
whereof he claims as Author, in the words, 
letters, and figures following, to un-: 
REPORTS AND DBBERTATIONS, 
+ 4 "INTWOPARTS: | 
FART I. 
Reports of Caſes determined in the Supreme 
Mt Court ot the State of Vermont, in the years 
0 89.85 o, and 1791. 
1 ee on Pa 3 adopting the Com- 
: mon Law of England, the Statute of Con- 
veyances, the Statute of Offsets, and on 
the Negotiability of Notes. 

With an Appendix, containing Forms of Spe. 
cial Pleadings in ſeveral caſes ; Forms of 
Recognizances; of Juſtice Records ; 

and of Warrants of Commitment. 
By Nathaniel Chipman, late Chief Juſtice. 
In conformity to the act of the Congreſs of 
the United States, entitled“ An act for the en- 
couragement of learning, by ſecuring the copies 
of Maps, Charts, and Books to the authors and 
proprietors of ſaid copies during the time 


therein mentioned.”  Fazptriock HIII, 
Clerk of the Diſtrict of Vermont. 
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PREFACE, ro r REPORTS. 
1 NO not apprehendeny apology, for publiſhing 


the fo llowmng reports, to be neceſſary. In our 
0 
7 


7 de %, practice, a, doubt leſt -the principles of 
49 


ought not to. be a. reaſon far withholding their 


* 


ne dete mi nations may have been erroneous, 


publication. Vis well known, iat the maxims 
a! 2 12 the Engliſh law. do not, with" us 
apply in all caſes. From a difference of gauern- 
ment and a diff erence of 'euſtoms, the reaſan of 
caſes frequently differs.” The engliſh common lau 
writers fail us, in many tmſlances. It qecomes 
neceffary , yer joe % invefltgate preuciples, and 
eſtabliſh precedents for ourſelves. White former 
decaſtons reſi only in the memory of the . Fudge, 
overburthened in term, and perplexed with a mut- 
_ teplicty of caſes ; or in the memory of the coun- 
fel, frequently under a powerful hias, in the recol- 
tethion and ſtatement, lilile aſſiſtance, in eflabliſh- 
ing uniform principles, can be expected from pre- 
cedents. Such is the order of courts and the 
mode of practice in this flate, that the Fudges 
can have little opportunity for deliberation. 
They are neceſſitaled to farm their opinions, as [ 
may jay, in tranſitu, and on the Urgency of Occa- 
fron. Ii is therefore, of importance to them, and 
to the public, that they ſhould have an oppor tunt- 
ty of renewing as well what is wrong as what is 
right intherr deciſons. This may enable lhem to 

carrect their former errors, and at leiſure to daf- 
; Wn; coder 
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ob thoſe Principles of Fuftibe, Ant "the? 4 | 


tons and lumitations of bel, whith "night" have 
Jcaped their utmoſl fgatityin the "Barry of the 


. rating, 
e/labliſhing; and rendering familiar, onevery - 


mergency, thoſe permanent prineples, of witch 
they had, perhaps, caught onlya glance on'the 


In the following caſes, there ts but one iuſtance 


of a. difference of opinion untl the Fudges. Tt 


vas not pratiiced for the Fudges to give their 


hinten, ſeriatim on thoſe points, in which they 


ere agreed. I conceived it neceſſary to mention 


this, eſt Iſhould be thought to have omitted the 


4rguments of my brethren on the bench. 


Rorraxd, September 3, 1792. 
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NAMES or CASES. 
BBzariogcn Dear”. US, M'Geanis | 


Cbapin US. Scott Ad 5g 
Clark? vs. Campbet U de 
Conant vs. Bicknel E 


D. 
Douglaſs VS. Spooner 
H 
Havens vs, Griffin 
I 
Ivers vs. Chandler 
L 
Lyon, vs Ide 
— 2 vs. Gill 
M 
. M'Kenzie vs. Putney 
if Morris & Freeman vs. Shattuck, et al 
13 Oliver vs. Chamberlain 
* Paine vs. Eli & Eli #14 
4 Paine & Morris vs. Smead 99 
Parker vs. Parker 27 
ff E Pierſon vs. Hovey, etal. 77 
4 ä © R : 
= Rhodes Vs. 5. Riſley | WT 
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NAMES rs CASES. 


Shattuck vs. Tucker 
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State of Vermont US. Annice 


State of Vermont vs. Marſh __- 


State of Vermont vs. Mather _. 


Stoddard vs. Allen 3 * 
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Underhill vs, Smith 
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Wier vs. Church 
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ORANGE County 


4 00 


NATHANIE EL CHIPMAN,. ESQ. 


Chief Fuſtice. 


NOAH SMITH, ESQ. an . 
SAMUEL KNIGHT, Es 


APs Rant Tudges. 


STATE OF VERMONT 
VS. 
ANNICE, 


AN an indictment for adul- 
\ # terv with one E 
Farrand, at! orney for the 
freate, produced E——, as a 
| v1inefs to prove the fact. 
buch, for Annice, objected, 
that no perſen ſhall be allowed 


to: eſtify his guilt or tu rpitude 
do Convict another. 


FF 


Dec. adj'd 
term, 1789 


State 
US. 
Annice. 


—_  :5 Orancr CounTy.” 


— . 
* nt 


Siate By the court — She ought 
+05: *- not in this cafe, to be admit- 


Anmce. 1 : 
\NTICEPS Wis | 2 
ot adn In the ſame cauſe reputation 


tele. was offered in evidence to 


prove Annice's mairtage, 
| Court. —In this cauſe, which 
git is a criminal projecution, repu- 
is eee tation cannot be admitted. 
not allowed. Though in an action on tte 
caſe for cr:m. con. it might be 

admitted. 
Ver dict, NOT GUILTY. 
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8 N08 STEDMAN 


ORANGE CounTY. 


SIEDMAN ex den. N'KENZIE 
.. 
J PUTNES, 


FECT MENT for 
lands in Waadt a on the ſe. 

cond diviſion of the original 
night Of —, 

On trial to the jury. Ty was 
obiected | by te defend laint” 8 
counſel, that it does not ap- 
pear, that the warning for tlie 
preprtietor's meeting was pub- 


ted according io law; and 
ited, that 


W 


ot inſe 
or's meeting was 
warned. [t is not; 
therefore to be pretumed, 
proved al:u'd-. 

Co Che better way 1s 
tor rhe clerk to inſ-rt the warn- 
iz 1n,the records, and that the 
lame was Pit liſhed according 

law. In which caſe it will 
de pretumed to be ſo, prima fa- 
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J. Puatus 
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e 91 
proprie's 

Yecoras. 

the prop: i: 
cars Mme: Tt. 
was leg 


War nes. 
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Onainur ft COUNTPT. 


Bat if it be omitted, as the 
pu Hlication is not a. Corporate 
act of the proprietors, but 


. ſomethin preparatory ; the 


records ate not ſo concluſive 
as other proof. As to the 
publication itſelf in the papers, 


there is no office, no repoſito- 


ry, to Which application can 
be made ou occaſion. Wit 
neſſes may therefore be admit- 
ted to prove this point. 


Buck, for the plaintiff, offer. 
ed in evidence a vote of the 
proprietors reciting a negle& 
of their committee to make 
return of the ſecond diviſion, 
and directing a completion. 


The d'f-ndant's counſel ob- 
jected, that the vote was paſted 
fince the bee e of 
this action. 


Couri 


ure 


the ſuit, it 
0108 poles s of this ſuit, be aided. 


rand, for 


| Dy the 


ORANGE CouNnTy. 


Court If there was no: ti- 


| tle at the commencement of 


? 


Ccaniat, as to the 


by any ſubſequent act. 
Objection allowed. 


Buch, on the part of the 
| plant moved that he might 


be allowed to prove, by wit- 
nefles, the. diviſion, draugiit, 
and Acceptance. 

To which Jacob and Far. 
the dctendant, ob- 
jected. | 

Court. Partition can be on- 


y by decd, or in the method 
inted out by Statute. In 


ne firſt caſe, it muſt be prov- 
5 by the deed ; in the latter, 
prop:1'toir's records. 
You might as well prove a con- 


veyance by parole evidence, a as 


ſeverance. 
Verdict, NOT GUILTY. 


5 


M' Kenzie 


VS. 
J Puiney. 


If there was 
no title at. 
the come 
m-encemert 
of the ſuit, it 
cannot be 

a ded by any 
thing cone 
alterwarc?. 


A proprie. 
tary drviften 
under the ſta. 
ture, can be 
proved by the 
records only, 
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| They" > —— 


Dec. ad d 
term 1789 


Paine 
. 


Ely, &c. 


Bonds piven 
te the Stor ﬀ 
of W. to ite 
demnite him 
for letting 4 
priſoner 10 
the liberties 
of the priſon, 


Breach, that 
the priſoner 
departed, &c. 


Onancr CovnrTr, 


ELIJAR Paine, eſquire, 
ve. 
Jol ELy and JoEL ELy, jun. 


1 His was an action 
on a bon l aſſigned by the the. 
rf of W .ndfor county to the 
plaintiff. conditioned, that Joe! 
Ey, then a prifner in the 
common goal in ſaid Windſor, 
on exc ation ar the pia muſt”, 
fait, thoul.l not depart the lib- 
erties of fil pition, &c. (in 
common form.) Breach al- 
ſigned, that tie ſaid Joel did 
depart, con rary to the cont. 
tion; whercfore, & 

Buck, for the defendants 
plcad a very lengthy pl-a in 
bar, the ſubfadee iet Was, 
that after the exccution of f. 

bond, viz. on the 29th duy I 
June, 1789, the ſaid Jocl Ely 
made application to Ei: 


5 — 


Weld, one of the judges of the 


" andy 


did 


county court, for ſaid county, Paine 
he thereupon iſſued his cita- un i 


| pear Ny ON 
SH Figs ge s of the county court, for ac detend- 


6 lg. juſtice Of the Peace ; 10 un er the at 
1 ; f 7 6 > . for te ulating 
en cauſe why the ſaid Joel zulztin 


|: event debtor's oath ; which 
Jiation was regularly ſerved, 
"I That n ö at 


DE ccede d to examine the {aid Jo- 


ed 1 in the ſaid priſon and 
the liberties thereof, 


4 no ptovilion being made for his 
bpport, as directed by the ſtart. 


ORANGE CounTy,” rg 


: for the ſaid Paine to aps Lily, &e. 
before ples, Tpat 
LI. Robiaſon, one of the the prifoner, 


ane of the 


ad county, and John We d, ante, J. E was 


oilc arge 


£43018 and 


en not be admited to the gue, 


the ſaid, E. R. and J. W. pro- 


el, and did adminſſter the oath, 
oy vive a certificate thereof 
L/ETRINY ID the Statute in ſuch 
CE m ade and provided That 
5 laid Joel thereafter remain- 


for the 
pace of twelve KP bat 
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Demurrer. 


| Counſel: for 


ORANGE Country, 


„he departed — That unt! 
war time he had kept within 
the liberties of the ſaid prifon, 
according to the condition of 


the ſ id bond. 


To this there was a demur. 
rer and joinder in demurrer. 


By HUTCHiNso0N and Jacor, 
for the plaintiff, it was argue! 
that the ftatute in this caſe has 
erected a ſummary juriſdiction, 
that the juſlices derive thei: 
authority ſolely from this fta:: 
ute, that they muſt purſue their 


authority preciſely as pointed 
out by the ſtatute, otherwiſe the 


whole is coram non judice The 
ſtatute requires, that on appli- 
cation of a debtor confined, & c. 
to two Juſtices of the Peace, 
one of whom ſhall be Judge, 
&c. they, or either of them, 


ſhall iſſue a citation to the 


crediitor or creditors at whole 
—_— notify ing them to ap- 
pear 


ORANGE Country. 


att Jpear be fore ſuch Juſtices, at a 
un time and place therein mention- 
fon, ed, to ſhew cauſe, & c. that 
n of Wc citation in this caſe was not 
Wſned by the Juſtices, who ad- 
nut- miniſtered the cath, or either 
r. ef them—therefore they had 
COB, Ino juriſdiction —One ſet of 
zued Wraftices are not empowered by 
bas he ſtatute to be the cred- 
on, Wh tors before another ſet of Juſ- 
heit ices. 
fa. 
heir Buck fer the defendents. 
nted 5 Theſtaàtute, as it provides for 
e the Abe relief of poor debtors, 1s 
The eme dial, and cught to be con— 
ppli-FRrued liberally— FE. W. had 
„& c. * richt to iſſue a citation; E. 
ace, RN. and J. W. are ſuch Juſt CES 
Gge, Ws have a right to hear, exam- 
hem, ne, ard adminiſter the oath. 
oi: 4 here canrot, therefore, be n 
vhole Neant of juriſdiction, as argued 
o ap- 


| 'F the plaintiff's counſel, 
dear 8 


E » 
„ 
TT... 


Paine, 
Us. 
Ely, &e. 


Countel fer 
Coicnoants, 
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Paine, 
US. 


Ely, &c. 


Counſel for 
Plaintift, in 
rep. 


ſheriffs and goalers, who are no} U 


OkanNGE CouN rv. 


It is likewiſe a caſe againt 
bail, who ought to be favored 5 
— It would how hard, that either 2 


bail or principal ſhould be ac: A : 
countable for the doings of the 3 a 
Juttices— Their proceedings, it | 9 
irregular, ought to be reverſed, I 
but until reverſed, ought 00% 3 
be deemed valid otherwiſe 1 


judges in this matter, may il 
be expoſed. It was alſo infit- ) 
ed *that ſuch Juſtices,” in the 

ſtatute, does not mern the ef 

Juſtices who iſſued the e 

but ſimilar ſuſtices — Had i 
intended the ſame Juſtice E 
the word e aforefaid” had beef 
uſed. 2 
The pl. intiff® s counſel in rep! 


This 18 not a remedial ny 1 


takes au way the common "A 
right of the creditor—lt is 'F 
rule 


3 
> 
Fa 8 
"WT ok 
F; 2 


. 
n Y 


ORANGE Coup Nr r. 


aink rule that all ſummary juriſdic- 
ord tions muſt confine themſelves 
+ her = {trictly to their powers —Netth- 
e ac. er writ of error nor certiorari 
= will 11c—lIf advantage cannot 
be taken of the irregularity in 
this way, the creditor has no re- 
2X dreſs, be the proceedings ever 
ſo illegal and unjuſt—They 
| therefore prayed judgment for 
= the plaintiff. 

Ihe Chief Juſtice deliveredthe 
unanimous opinionof the court. 
I he ſtatute in queſtion gives 
a a privilege to the debtor, in 
= derogation of the common law 
ſtices, right of the creditor—the 
ben right of holding the debtor in 
cuſtody until he obtain legal 
; reply Katisfaction. This privilege is 


2 


1 ſtat- given to the debtor, not for 


ege to his own lake, but for the ſake 
time iti of the public, who are inter- 
_ lav eſted in his labour, and in fa- 
It is vour of humanity—The debt. 

rule or 


T9 


Paine, 
Us. 


Ely, &c. 


Opinion of 
the court, 


The ſtatute 
is in deroga- 
tion of the 
common law 
right, 


FAS) 
8 
Paine, 
US. 


Ely, &c. 


It is not in 
a law ſenſe 
remedial, 


whether the plaintitt 1 is proper 


The jurii- 
arion given 
do the juſtices 
in this caſe, 
is to bz talcen 


ſtrictl. 


Black. ow, 
vol. 3. p. 35. 


courſe of common law proceed: 
ings; but warranted ſolely by 


\ 


OrnAnct CouNrr. 


or does not demand a Wa 

againſt the creditor for an inju. 
ry he has ſuſtained—The lar. Þ 
ute is not therefore in a laufen 

remedial; but the caſe does not 
turn on chis point. The queſ. L 
tion is whether there has been? 
any fatal irregularity in the pro. 
ceedings of the Juſtices—and 


here to take advantage of the 
irregularity, if any. 

The juriſdiction of the ju. 
tices, in the caſe under conſid. 
cration, 1s in derogation of the. 
jurifdiction of the common lau 
courts, the proceedings are ſum. 
mary, not warranted by the 


5 
5 2 
5 7% . 


the ſtatute.— Blackſtone ob- 
ſerves, after ſir Edward Coke, 
that Particular juriſdictions, 
** derogating from the wants af 
« juriſdictien of the courts 0 | 

| oy * COMmon þ 


O ANSeE COUNTY. a1 


* common law are ever taken Paine 
4 ſtrictly, and cannotbeextend= 5. 
= * ed farther than the expreſs Ely, &c. 
= *« letter of their privileges will 

„ warrant.” This obſervation 

—_ . - 

is applicable to the mode of 

= proceeding in the caſe under 

= conſideration, as well as to the 
juriſdiction of the Juſtices. 
The made is pointed out and 
regulated, not by the common . The mode 
law, but ſolely by the ſtatute; ry acute 
S and muſt be ſtrictly purſued— —_— 
. ſtrictly pur- 
A different mode cannot be a- ques.” - 
}f the dopted, under pretence of its 

| being more conventent for the 

| debtor, or for the Juſtices— 

This would be to aſſume an ar- 
bitrary power not warranted 

1 by law. In this caſe there has 

been clearly a deviation from 

the mode preſcribed The 

tions W words of the ſtatute, ſo far 

eneral as relates to the preſent queſtion 

arts of “ on application to two 

1mon ]uſtices 
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ee 
— 
Paine 
VS. 


Ely, &c. 


Words of 
the ſtatute. 


Such juſ- 
tices,” means 
the (ame jul- 
cos, 


Abſurdity 
of the other 
conſtruction, 


* ſuir the priſoner is confined, 


ſenſe thus. On application 


Os ANex County. 


{© Juſtices of the Peace, ons | 
„of whom ſhall be a Judge, - 
„ &c. they or either of them F 
<« ſhall iſſue a citation to the 
e creditor or creditors at whoſe 


8 * notifying him or them to ap. 

% pear betore ſuch Juſtices, 
c &c.” The word © ſuch” i: 
here a relative, refering to the 
Juſtices, to whom application 
has been made, and who have 
iſſued the citation, and has pre. 


= 5D 
75 * 


2875 


ciſely the meaning of this ex. 


preſſion * the ſame Juſtices, to | = 
*« whom application ſhall have 
„ been made as aforeſaid.” In 
the ſame ſenſe the word occurs 
not leſs than ten times in this 
paragraph. 

To give it the conſtruction 
contended for by rhe defend- 
ant's counſel, would run the 
ſtatute into abſurdity and non- 


66 to E 


ORancet Country, 


23 


= «© to two Juſtices, &c. they, or Paine, 

either of them, ſhall iſſue-a 85. 

: citation to the creditor or Ely, &c. 

== * creditors, &c. to appear be- 

„ fore ſome ſuchlike Juſtices, 

Kc. which citation ſhall be 

 « ſerved on ſome ſuchlike cre- 

editor or creditors, at leaſt 

= * twenty days before the time 

of appearance in ſome fuch— 

| 2 © like citation,” &c.—---It is 

clear from the ſtatute that E. 

spre- W. had no power to iſſue a cit- 

is Ex- be, ation to the creditor to appear 

before any Juſtices, of whom 

EZ he was not to be one.—This pls jerit. 

juriſdiction is not incident to the ci 1 not 

ccu's BY office of Juſtice, but is given by che office of 

1 this the ſtatute to thoſe, to whom juftce. 
„application is made. Ir might 

Iction have been given to any other 

fend- = claſs of men, as for inſtance, to 

n the any two Freeholders, to whom 

| non- application ſhall be made,— 

ation , Had that been the caſe, no one 

to? would 
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Paine 
US. 


Ely, Sc. 


Proceedings 
are irregular, 


3. Wilſ. 345. 
Parſons, vs, 
Lloyd. 

2 Black. Rep. 
845. 8. C. 
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OR ANR County. 


would have thought, that one 


Freeholder might have cited e 
the creditor to appear before 


other Freeholders. 


The confequence is, that the 
proceedings of E. R. and J. W. 


are wholly irregular. 


The only remaining point is, 
whether the plaintiff is proper 
to take advantage of ſuch irre- 


gularity here, before reverſal. 


„» 'There is great difference 
„ between erroneous procels, | 


'© and irregular (that is void) 


e proceſs ; the firſt ſtancs valid | 
„ and good, until it be reverſ- 
„ed; the latter is an abſolute 


& nullity from the beginning; 
the party may juſtify under 
* the brit, until it be reverſed ; 
but he cannot juſtify under 
„the laſt, becauſe it was his 
** own tault that it was jirregu- 
6 lar and void at firft.” 
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GRANCGCE CouN ry. 


The citation was irreguiar— 
W ct: whole proceedings are, 
= ercfore, void from the begin- 
ning, and do not ſtand in the 
I plauitiff's way. Beſide, there 
BE i; 50 mode of reverſal in this 
= ce. 
The bondſman is entitled to 
noc particular favour—he has 
0 engaged againſt the default of 
WE tle principal—to admit any ex- 
cuſe for him, which would not 
BW cqually avail the principal, 

== would be ro deprive the ſheriff, 
or the creditor, of their indem- 
nity. 

As to the principal every 
man who procures a procels 
lor indeed any proceeding at 
law) in his favour, muſt ſeethat 
it be regular, at his peril. 
There muſt therefore be 
JUDGMENT for the Plaintiff. 


e D OLIVES 


void. 


Paine 
. 


Ely, &c. 


The pro- 


ceedings ars 


The ſurety 
is entitled te 
no More fa- 
vour than the 
principal, 


See the ahove. 
cale of Par- 
ſons, veries 
Lioyd, is 
fine, 


26 ORANGE CouNTY. 


Dec. adi d OrL1ver 
term 1799 Eg 
1 CHAMBERLAIN, Sheriff. $ 
5 SCAPE on me ” + 
Chamber-- _4 proceſs, for ſuffering 3 
lain. one Gile, arreſted at the ſuit of oF 
Oliver, to go at large—On a0: 
guilty, it appearing that Gil 
had abſconded and was infolv-# 
ent, the jury found for the il Þ 
plaintiff his whole debt in dam. Þ 
ages. 2 
Before the court rendered 
judgment, they directed the, 
plaintiff 10 enter into a rule, tha . 
the defend Aan Chamber leine 
| ſhould have the benefit of i 
2. L4.Raymm. judgment, which had been *. b 5 
e tained ag ainſt Gile, the defend. 
ant indemnifying the fa 
from coſt; which was done ac. 
cordingly—and judgment wal 5 
rendered for the plaintiff, a 
the whole of his debt. 5 


Ce am. JX£ amt. 
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WIN DSOR COUNTY, 


PARKER 


| PAR KER. 
PETITION For DIVORCE. 


Þ xcreprion was 
taken, that the citation 1n this 
= caſe was not ſigned by a Judge 
of this Court, but by a Juſtice 
of the Peace. 

Petition diſmiſſed. 
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term, 1789 


Parker 
US. 


Parker, 


Citation in a 
petition for a 
divorce mutt 
be ſigued by 
a Judge of 


'the court, 
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State 
US, 


Mar th. 


Indictment 
for oppoſing 
® conſtable. 


Defence, 
that the con- 
ſtable was not 
legally choſe 
en. 


6 That he was 


choſen by 
votes given 
Viva vor. 


| 525 ſection of the Conſtitution 


WIN Dsex COUNTY: 


SrTATE-OT VEAMONS 
US: 


JohN MAksR, * 


1 HIS was an india. 
ment 25 
John Marſh, for aſlaulting Jo. 1 
ſeph Marſh, 8 
town of H. in the execution of 
his office, and reſcuing a horſe 


taken by diſtreſs on a warrant 


for taxes. The defendant 
plead the general iſſue, not 
guilty. : 


For the defendant it was in- 


ſiſted that Joleph Marſh wa 
not legally appointed to the of- 

tice of conitable—The votes, 
as it appeared in evidence, for 
this and other : 
at their annual town meeting; 
being given in to the Clerk, 
viva voce, which had been their 
uſual mode—whereas by the 


of 


againſt the defendant, 


conſtable for the 


officers choſen KK 


lid. 


ant, 


WinDserR Counts. 


Y of this State, © All elections, 


whether by the people, or in 


; the General Aſſembly, ſhall be 
5 B BALLOT, tree and volun- 


ſ tary.” 
The Chief Juſtice, in his 


ange to the Jury, gave his 
opinion an this point, in which 


the other Judges fully concured. 


Whether the clauſe in the 


Conſtitution inſiſted on for the 
defendant extends to the choice 


of officers in towns and leſſer 


0 corporations, muſt be determin- 
ed, iſt. by conſidering the ſub- 
wo ie matter ; and 2d. by com- 


paring it with other parts of 


the Conſtitution. The framers 
of the conſtitution were 1 
ing a plan for the general 


vernment of the State. They 


do not appear to have had an 


eye to the internal regulation 


of leſſer corporations. In this 


lection they point out the _ 
0 


29 
= 
Stats 
US. 


Marth, 


Th at he 
ought to have 
been choien 
by ballot. 


Charge to 
the Jury. 


The 31ſt ſec- ; 
tion of the 


conſtitution 


does not ex- 
tend te the 
election of 
town officere, 
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WinDsorR CounTy. 


of electing the officers to the 
general government, and in this 
view they confine it to elec. 


tions by the people and Gener. 
al Aſſembly. * The People, 
here means the collective bo- 


dy of the people, who have a 
right to vote in ſuch elections 
and 1s uſed as ſynonymous to 


CC Freemen.” 


The word © Election,“ when 
the choice is to be by the peo- 
ple or freemen, is, in every part 
of the Conſtitution, uſed in the 
ſame appropriate ſenſe ; as in 
the 7th ſection, In order that 


the Freemen of this State may 
Enjoy the benefit of elections 
asequally as may be, each town 


within this State may hold elec- 
tions therein” —For v hat pur- | 
poſe ? for the choice of Repre- 
ſentatives.---In the 10thſeQtion, 


On the day of election for 
I 


chooſing Repreſentatives,” 8&c. 


WinDSoR County. 31 
l am, therefore, clearly of State 
opinion, that the ziſt ſection 8. 
of the Conſtitution does not ex- Marſh. 
tend to the choice of town Ollie. mc... 
ers, and is to be laid wholly ſection to be 
5 laid out of 


out of the caſe under your . preſent 
conſideration. caſe, 


N 


The Jury found the defend- 
ant Guilty, 


STATE 
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_-» ._— 
©, —_ 


36 
Dec . adj 'd 
term 1789 


State 
OS. 


Mather. 


Indictment 
for burglary 
quaſhed for 
want of a 
nocta nter. 


U 
"8 


WinDso0R Country. 


STaTz or , VERMONE 


| US + 
MATHER. 


IicruENr fr 
Burglary,---for breaking and] 


entering the houſe of - - - n 


- - -» ON - - -, between the 


hours of twelve at night, and 


nine of the evening ſucceeding, 3 


On demurrer, exception was Wt 
taken to the indictment for want 


of a noctanter; that it was un- 
certain, from the indictment, 


whether the facts were commit iſ } 
ed by night. or by day---and of 
this opinion were the Court, 


and quaſh'd the indictment. 


WINDSOR County. | 


| —— ex dem. 
GidzonN CHAPIN 
Vs. 
| A. ScoTrT. 
for FINS 
and | JECTMENT for 


nds in Weathersfield. _ 

It was objected, that the 
: Wlaintilf had proved a title to 
7 Wo more than three fourths of 
PF lands in queſtion ; that as 
je had demanded the whole, 
e had failed in his proof. But, 
F the Chief Juſtice, and agreed 
dy the Court---In ejectments 
De plaintiff ſhall recover ac- 


\mit 
1d of 4 
ourt, 


at. hole be demanded, the jury 


200d, 


D. MoRrisoN 


E 


2 
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Chapin | 
OS. 
Scott. 


If plaintiff 
in ejectment 


demand the 


whole, yet he 
may recover 
tor a part, 


1 Bur. 326. 


Den ex oem 


. Burges, vers. 


Purvis, et al. 


les to his right —-if the 


ay find for a molety, and it 


| 
| 
1 
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Morriſon 
& Freeman 
. 
Shattuck, 
5 


Subſtance of 
| the bill, 


of the ſeid W. 


WinDsoR CouNTY. 
D. MoRkkRISON P. Fatemay 
| SE, 
W. SHATTUCK, J. BoN D, R. 
RIcE, & A. SAWYER. 


IN CHANCERY. 


HIS was a Bill in 
Equity, ſetting forth, that in| 
the year of our Lord 1752, W. 
Williams, eſq. of Pittsfield, in, 
&c. by virtue of a deed duly | 
executed by - - - Coates, now 
of ----, the original proprietor, W 


was ſeized i in his demenſe, as of 


fee, of and in the right No. 1,in 
Halifax, in theState of Vermont 
--That in the ſame year,theſaid 
W. Williams, by deed under his 
hand and ſeal, duly executed, 
conveyed the right No, 1, to 
Hugh Morriſon, of - - -, now 
deceaſed---That Cours the time 
Williams's ſaid 

purchaſe, 


of 


ont, 
ald 
his 
ed, 
to 
o 
1me 
ſaid 
ale, 


ORANGE County. 


ee until the year 1783, 
he was poſſeſſed of a good deed 
from the ſaid Coates to himſelf, 


| of the ſame r1ight--- That on the 


15th. day of May, 1754, the 


: laid Hugh Morriſon, by deed 


under his hand and ſcal, duly 


executed, conveyed the fac 
right to John Morriſon, then 
of —, who, on the 29th day 


of Feb. 1788, by deed under, 
&c. conveyed-the {aid right to 


your orators (except 100 actes 
on the weſt fide of laid right.) 


And the ſaid orators 3 


ſhew, that the deed from the 
| faid Coates not being recorded, 
William Shattuck, of - - - -, in 
| April 1783, by milrepreſenta- 
tion, obtained it from the ſaid 
W. W.---that the ſaid W. S. 
| knowing 
had a deed from the ſaid W. W. 


that the ſaid H. M. 


and the ſaid J. M. from the ſaid 
H. M. of the ſaid right No. 1, 
with 


35 


Morriſon 
and 
Freeman 

A 
Shattuck, 
et al. 


8 


and 
Freeman 
OF. 


et al. 


ee with an intent of defr auding the 


Shattuck, 


Onanor COUNTY. 


ſaid J. M. for a trifling conſid- 
eration, on the 26th day of 
June, 1783, obtained a deed 
from the ſaid Coates to himſelf, 
and gave up to the ſaid Coates 
the deed given to the ſaid W. 
W. as Adee cle ſaid Coates 
being then incapable of tran. 
acting buſineſs---And the ſaid 


orators further ſhew, that the | 


ſaid W. S. afterwards ſold the 
ſaid right No. 1, to Jonas Bond, 
of G. Who in September, 1786, 
ſold 200 acres, part of faid 
Tight, to Reuben Rice and 
William Rice, of ---; and the 


firſt day of March, 1787, the 


ſaid J. B. ſold 50 acres, part,&c. 
to James Knap, and in Decem- 


ber. 1787, old the remainder 


to Abner Sawyer of - -, 
That the ſaid J. K. claims 


no part of the right e 


to the orators. | 
7 That 


ORANGE Couxrr, 


$7. 


e That the ſaid R. R. W. R. Morriſon 


and A. þ + had brought an ac- 
tion of cjectment wo the ſaid 
d right, againſt the orators, which 
f, is now depending, and that they 


es are without remedy, ſave 8 


Y. this Court, &c. 
They, therefore pray an in- 


and A. S. may be ordered to 


ſuch other re if, &c. 

= To which bill the defendants 
W. R. R. R and A S. demur- 
red, not confeſſing, & . 

: W. Shattuck, the other de- 
fendant, alſo demurred ſever- 
ally. 

The defendants W. R. R. R. 


ns and A S. were firſt heard on 


ed the demurrer. 


} 


For. | 


janction to ſlay proceedings. at 
| law,---that the ſaid deed trom 
Coates to W. S. may be let 
| aſide, and the ſail R. R. W. R. 


releaſe to the orata1s, or grant 


and 
Freeman 


US. 
Shattuck, 
et l. 


Three de 
fendaats de 
mur. : 


Fourth de- 
fendant de- 
murs ſeper= f 
ately. . 


18 WIVDSSR Counzx. 


For theſe defendants, it was 
Morriſon infiſted, that by the plaintiff” 
and on ſhewin , the defendants 
Freeman 8 
o. have not been guilty of any 
Shattuck, fraud -they have purchaſed 
et al, the title, bona de, without no- 
tice of any equity in another. 
9 At the time of their purchaſe, 
ounſel for | j 
the three de- there was no pretence of right 
fendants. in the plaintiffs, who have ſince 
purchaſed, and revived a dor- 
mant claim. The perions, un- 
der whom the plaintiff's claim, 
were negligent in not recording 
the title deeds. Whatever 
equity Hl M. might have had 
againſt W. S. yet neither H. M. 
or the preſent plaintiffs could 
have any againſt theſe defend- 
ants. 
For the plaintiffs it was urg- 
Flbeintitf's ed, that the Court will affiſt in 
d counſel. mending defective conveyances, 
and even ſupply a deed that has 
been deſtroyed. It is immate- 
rial 


WINDSOR CouNnTY. 


rial what parties are concerned; 

its being ſold by W. S. can 
make no difference. It might 
have paſſed through ſeveral 
hands, before W. Shatuck's 

fraud was known. The vendee 
cannot be in a better ſituation 
than the vendor. The title of 
W. S. being void by reaſon of 
fraud, the ſubſequent or deriv- 


ative titles muſt likewiſe be 


© 
Per Cur: * 

Theſe defendants are ſet up 
in the bill to have purchaſed 
of W. 8. they are not charged 
with fraud perſonall ly, or even 
with n-tice of the title, under 
which the plaintiiPs claim--- 
They are therefore to be taken 
to be bona fide purchaſers with- 
out notice-----It has been long 
ſettled, that if A ſells to B, 
who forgets or neglects to re- 
giſter * deed, and C, knowing 

the 
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Shattuck, 
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1 Bur. 474. 
Worſley et 


al. aſſignees 
of Slader vs. 
Demattos & 
Slader. 
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Morriſon 
and 
Freeman, 
5 
Shattuck, 
er al. 


Bill diſmiſ- 
ed as to the 
3defendante, 
with coſt a— 
gainft the 
plaintiffs. 


4th defend. 
ant's counſel, 


Plaintiff '; 
aounlel. 


Wine ETHEL, 


the alte. oth chalet the ſame 
land from A, and firſt regiſters 
his decd, and fells to D, who 
purchaſes ona fide for a valu- 
able conſideration, without no- 


tice of B's right ; D ſhall not 


be affected b C's notice, but 
he ſhall hold againſt = 
The bill as to the defendants 
W. R. R. R. and A. S. muſt 
be diſmiſſed, with coſts againſt 
the plaintiffs. 

For the defendant W. S. it 
was argued, that the plaintiffs, 
at the time of the fraud alledg- 
ed, owned nothing ; they are 


to be conſidered as purchaſers 
of a mere equity, which will 
not entitle them to maintain 


this action-—-that neither were 


in fact in poſſeſſion. 
For the plaintiffs it was ſaid, 


that any ſubſequent purchaſer 
had a right to difencumber. 


Per 


: e 


WINDHAM Cour x. 


Per Cur: | 
he plaintiffs do not ſtand in 
che place of heirs or repreſent- 


7 been defrauded of his title to 


= the land in queſtion ; after 
_ E which, and with notice (ſince it - 
Ut is not denied. and they are ſup- 
poſed to make the beſt of their 
ns own caſc) the plaintiffs have 
11 purchaſed. The injury „ 
aut done to them---they have no 
. [Wright in their own names, to a 
T remedy in this ſuit. 
8. 5 The bill, as to the defendant 
ey W. S. was diſmiſſed, but with- 


1 out coſts. 


Judge Knight, did not ſit in 
Wthis caſe, having been of coun» 
i. el for the defendants. 

7 885 


F HAvENs | 


W atives of H. M. H. M. had 
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Morriſon 
and 
Freeman 
US. | 
Shattuck, 
et al. 


Bill diſmiſ- 
ſed as to the 
4th de fendt. 
but without 
colts. 
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Havens 
US, 


Griffin, 


accepted; 2d. for money had I, 


he held againſt Sever. The 
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HAVENS 
| 8 
GRelrFin. 


ij. HE declaration conſiſted! Z 


of two N 1ſt. on an or det. 


and received. 5 

It appeared in evidence, tha 
at --- -, on --, the plaintif 
and defendant, and one Sever, 
were in company The plaintiſ 
was endeavouring to procure 
payment on a ſmall note, which 


defendant ſaid, ©* Get an o 
der on me, and | will pav it. 
Sever dre d an order on G. the? 
defendant, for the amount of 
the note, and H. the plai ni 
gave up the note. H. then + 
turned to G. and ſaid, © Here 


will you pay it?“  G. replied i 
% Give me the order” -----took 
it, and wrote on it, that be 


would 


W would Pay it, when he, 
3 1 ould collect ſo much of one 


WIN DHAM County. 


(G.) 


Taylor, agaznft whom he had a 


demand in favour of Sever. H. 
geil - 

OR 
rae: 


laid, it was not the agreement. 
G. ſaid, it will not hurt you.” 
For G. it was inſiſted, that he 


was bound by the written ac— 


chat; 
> 


ceptance only; and, as he had 


ntif collected nothing of Taylor, he 


>Ver, 


ntl 
as bound by his agreement to 


Urte 


could not, afterwards, 


The 


Of- 


0 yy Z 
It. - 
. the ö 


nt oo 


nl, 


as not bound to pa 


But the Court held, that G. 


that he 
accept, 
to pay in a different manner, or 
Jon contingency. 
| there -was a 
Verdict for the plaintiff. 


pay unconditionally ; 


Þ 8 
wy 
8; 
XV 


then 2 
Here 


plied, 1 


took 
it be 
ould 


DARIUS 


43 


Havens 
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e Fw" 
O. 
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11111), 


An agrees 
ment to pay 
a] Order co 
be drawn, 
{hall bind ef- 
ter the draft 
made. 
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term, 1790 


Stena 
p 2 obtained by D. S. againſt L. 


Nl 


Alle I. 


+ ADDISON Cour rr. 


Daa lus STODDARD 
. 
Levi ALLEN. 


1 Ir Br on a judgment 


A. by default, in the county of | 
Litchfield, and ſtate of Con- 
necticut. 0 
There was Iſt. a blen of nil 
debet ; : 2d. an offset. YL 
Ihe Cowt (Judges Smith in 
1 Knight on the bench) a. w 
lawedthe defendant to impeach n. 
the original judgment, ſo far. as fe 
to ſhew, that more was recov- | th 
ered than was, in fact, due. ar 
N. B. This goes no further ſt. 
than foreign 0 on de m0 
tault. 6 : 


Selectmen Þ| ac 
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SELECTMEN Of BENNINGTON Auguſt 

US. term, 1790 
M' GENNEs. : 


NDEBITATUS aſſump- Selectmen 
5 fit, kor money laid out of Ben- 
5 and expended. nington 
1 Us, 


Non aſſumpſit pleaded. M'Genneg 


It appeared i in evidence, that aAaion te 
in the year —, the defendant r2cover back 
Hy money advan 
was reſident at Bennington, but ced by he 
not an inhabitant. The de- un ter che 
5 relief of y - 
fendant, his wife and two or pauper. | 
three children were taken ſick, 
and in very diſtreſſed circum- 
ſtances, being poor and unable 
to provide for themſelves; the 
ſelectmen of Bennington pro- 
vided for them as paupers, and 
advanced, for their relief, the 
ſum demanded in the declara- 
tion. The. wife, and one, or | 


more 


Als 
ach 
7. as 
OV» 


his 
de- 


en 


46 


Selectmen 
of Ben- 
nington 

US> 


MGennes 


One of the 
plaintiffs in 
the writ, a 
jele*t man, 


PENNINGTON COUNTY, 


more of the children, died---the 
UcicnuUant, on his recovery, re- 
moved out ef the ſtate- return 
ing atter wards, on bulinels, the 
picſnt action was brought. 

A motion was made, that one 
of the plaintiffs, a ſelectman, 
might be ſworn, to prove a ſpe- 
cial agreement of the  detend- 
ant to repay. 


By the Couri.--He cannot be 
admitted. 


The Chief Fuſtice, in his 
charge to the Jury, obſerved. 

That this was an action, the 
firit of the kind, which he had 


ever known; an action brought 


by the town againſt a pauper, 
to recover back money expund- 
ed for his relief. There is, in 
this caſe, no ſpecial agreement 
to repay, It reſts on ibs gen- 
eral implication of law in ſuch 
ales. 
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BENNINGTON CoUuNTY- 


vanced, if the law implies, gen- 


ally, an obligation on the part 


of the pauper to repay ſuch 
monies, as the town may have 


advanced for his relief; then 


the plaintiffs ought to recover. 


4 This may be gathered from rhe 


intention of the law, in the 
proviſion made for the relief of 
the poor, 

The proviſion made, by law, 
for the relief of the por is. in 
my opinion, a . provi- 
ſion. To conſider it in any 
other light, detracts much from 
the benevolence of the law. and 
caſts a reflection on the human- 
ity of the richer part of the 
community. Poverty and diſ- 
treſs give a man, by law, a 


claim on the humanity of ſoci- 
ty, for relief; but what relief, 
if the town have a right imme— 
repav- 
ment? 


caſes. As the money was ad- 
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Selectmen 
of Ben- 
nington, 

OS. 


MGennes 


It reſts on 
the general 
implication 
of law. 


The pro- 
vifion made 
by law for 
the poor, is 
a Charitable 
proviſion. 


48 BENNINC TON COUNTY. 
—— ment? And to impriſon the 
Selectmen pauper for life, in caſe of ina. 
aher bility to pay? This, inſtead of 
8 a relief, would be adding polg- 
MGennes nancy, as well as perpetuity to 
diſtreſs. Ik this be fo, certain- 
| If fo, the ly the law raiſes no promiſe. 
no promiſe. Verdict for the defendant. 
Auguſt term, 1791. On a 
review, thedefendant Ian had 
A verdict. 
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Davm Lor 
Aer VS. SY. ONS pa. 
Joszen Tox. 


. nin laintiff Aba; 

as aſſignee of the Sheriff of 
E Windham, on a bond given to 
the Sheriff by the defendant, in 
che penalty of - C200, that if 
one Joſeph Bullen, then a pri- 
ſoner confined for the plaintiff's 

| debt, ſhould behave as a good 
8 orderly priſ5ner ought to be- 
have, and ſhould pay to the 
Gofleroneſhilling and ſixpence 
per day for his victualing, and 
pay the Gaolei's fees, and not 
6 depart faid priſon without the 


leave, and liberty of the Sheriff, 


then, &c. 


- 


| : There 


W go 
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On a bond 


given to the 
ſher1ff of W. 
for letting a 
priſoner to 
the liberties 
of the priſen, 
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lea that 
the bond was 
taken by the 
Sheriff jn his 
own wrong, 
colore oel, 
zor matters 
other than 
the law als 
lovs. 


Der urrer. 


WINDHAM CouNx x. 
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There were three ſoverat 
pleas in bar, by Bradley, for 


the Jo foal 


To the firſt and third pleas 
there was a traverſe and iflue— 
to the ſecond which for ſub. 
ſtance was, that the bond was 
taken for letting the ſaid Bullen 
to the liberties of the Prifon— 
that it was taken by the Sheriff, 
in his on wrong, colore OMficii, 
for other things than the law 
allows, viz. for the prifoner's 
good behaviour, for his diet, and 
to ſecure the Gaoler's fees, and 
that he ſhould not depart with- 
out leave of the Sheriff, &c. 
there was a demurrer, and join- 
der in demurrer. 

The demurrer was argued, 

by Bradley, fer the defendant, 

and by brother Knight, tor the 
aintiff. 

After conſidere tion, the Chief 

ed the opinion of 
This 
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ued, 
| ant, 


the 
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This 15 an ation on à bond 


Jaken by a Sheriff in the ex- 
ecution of his office, for letting 


4 priſoner, confined in gaol: Tor 


debt, to the liberties of the 
: gaol-yard, how oj the ſtatute re- 
gulating gaois and gaviers, and 


by the ſneriff aſligned to the 
plaintiff, the original creditor. 
As the bond and condition 


are inſerted at large in the de- 
claration, and as the final reco- 
very, in chis action, will depend 
on the legality of the bond, it 
vill be unneceſſary to conſider 

the defendant's plea: For, on 
this demurr er, if the declaration 
de not good, or in other words, 
if the bond be illegal, the plain- 
tiff cannot recover in this ac- 
tion; and nothing 1 13 diſcloſed 
in the defend; int's ple 2, bur 


| what is apparent on the face of 
the declaration, . 


4 


57 


yOu 
| 1 f 
1 


Opt 11 32 we” 
che Courts, 


The queſ- 
tion turns on 
the legality 
of che bond. 


i 
git) #; 


ld "NY: * 1 


A perſon 
actyng by 
virtue of an 
auchority, 
muſt purtwe 
that author 
ys 


ef the bond, 
13 only to in- 
demniiy the 


Sheriff. 


* 3 end 
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A perſou. acting in his prik: 
vate capacity, may annex what 
conditions he pleaſes, to his 
agreement; ſo, that they be: 


not nile in fe, or prohibited by 
ſome poſitive law : But a per- 
ſon acting under authority mult 
purſue that authority; nor can 
he act by virtue of his authori- 
ty, and in his pri vate capacity, 
in the ſame intrument. I how - 
ever, at preſent, extend this no 
farther, than to miniſterial offi- 
cers of the law. Any ' perſon, 
impriſoned for debt, -may be 
admitted to the liberties of the 
gaol-yard, on procuring ſuffi. 
cient bonds, to indemnify the 
Sherift—that is, to indemnify 
him againſt an eſcape, which 
might, in ſuch caſe, be made: 
for a priſoner, admited to the 
liberties, can eſcape, when he 
pleaſes. The law cannot mean, 
in this caſe, to indemnify the 
— 


1 „ }Þ| Ser 2.0. 


Win DRAM COUNTY. 


Sheriff, or the Gaoler, who is 
| bis deputy, for,any. thing fur- 


12 4 


niſhed the. priſoner ona Private 


agreement. Tis 
Neither the Sheriff, nor the 


Caoler are obliged to furniſh 


riſoners with diet ; nor is the 
priſoner obliged to receive his 


diet from them, or either of 
them. 
the ſtatute before mentioned 
expreſsly declares, that all pri- 
ſoners ſhall be allowed to 
vide, and ſend for the neceſſa- 
ry food. from whence they 

| pleaſe. _ 
No officer can be allowed to 
take a bond, or any reward, for 
| eaſe, or favour, other than ſuch 
as are expreſſy allowed by law, 

Such a practice, were it to ob- 
| tain, would open a wide door 
to extortion, and the moſt griev- 
| OUS. oppreſſion; and an officer 
> clearl ly puniſhable, who ſhall, 


So tar from this, that 


pro- 


under 


T5 


— 
Lyon 8 
U. 

Ide. 


The priſ.- 
oner is not 
obliged to 
take his diet 
of the gavker 


Bonds * 
eaſe or favour 
not allowed. 


Lyon 
US. 


Ide. 


'"OHeer 

pus hable 
for taking 
more than 
legal ices. 


Agree 
| N 
ſuch purpoſe 
void. 


This bond 
is grofly op- 
preſſi ne, 


It binds 
the priſoner 
to his good 
behaviour. 


To pay the 
Gaoler 156 
per day for 
on diet, 


WIN DbHAM COUNTY. 


under color of his office, and 
for doing that, v hich the lay 
obliges him to do, as to take 
bail, &c. take money from 2 
priſoner, other than gat fees, 
or any ſervice, either for his 
own benefit, or that of a third 
perſon; and every agreement, 
extorted for ſuch purpoſes, mult 

be illegal and void. 
The bond under confidera- 
tion is of the ſame nature, and 
is groſly oppreflive. There 1s 
not onc word about indemnify- 
ing the Sheriff— the only thing 
required by the ſtatute. Inſtead 
of that, ke is fizxſt bound to his 
good behaviour —andthough he 
ought to behave well, the therifl 
had no right to demand it of 
him under a penalty. 2. He 
is bound to pay the Gaoler 
1/5 per day for his victualing, 
a moſt extravagant price in this 
country. This is directly in 
face 


WIN DHAM COUNTY; 


E face of the ſtatute, as it is a 
mean of obliging the priſoner 
to take his food of the Gaoler 
only. 3. He is obliged to pay 
che Gaoler's fees. The Gaol- 
er, who took this bond in the 
ſheriff's name, had a right, if 
fees were due, to take ſecurity 
for their payment; but, if he 
agreed to wait, and take them 
lat a future day, it was a private 
concern, which ought not to 
have been put into this bond, 
taken officially—He might as 
well have taken ſecurity for any 


other debt, in the ſame way. 


4, He is bound not to depart 
without leave of the ſheriff— 
the ſheriff is authorifed to de- 
ain the priſoner, untill he pay 
and ſatisfy the debt, for which 
he ſtands committed, and lawful 
fees. When he has done that, 
though in cloſe confinement, 


he may demand his liberty, and 


if 


Lyon 
US, 


Ides 


To pav the 
Gadler"s}icess 


It was nov 
proper in this 
bond tgſęcute 
payment for 
fees. 


Priſoner 
bound not te 
depart with 
out leave of 


the Sheriff. 
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en if not preſently, ſet at large, a 
aff action lies againſt the ſheriff; 


and yet, in ſuch caſe, if thi 

He need bond be good, ſhuu d 
. 1 leave-of the 
after po "he. orteits 420%, Ihe, 
mage therefore, totally bad, as bein 
againſt law, the common prins 

# ciplesof right; and, in“ ever ry 


SDN cw highly. oppreſſive—TM 2 


verſus Man- II 
ningham. Conſequence is, that there mul 
Plo wien. be 


Juagment f- for the defi 
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Fa e ee een dere 
er 
FR f Canoes, 1 

1: K Hs was an action er 
408 1977508 into this court by cer- „ 7 
100 torari. MY 4 
Me Campbell, the plaintiffbelow. 

WA ö broug ht an action before Mr. 

10 15 Burt, againft Clark, on 

"Wa recognizance for the ſum of 


lauten pounds, conditioned to pro- 
auh cute a certiqrari, formerly 
aken out by Clark againſt 
Campbell, and not proſecuted; 
An exception was taken, in the 
'{Wcourt below, that the cauſe ex- 
eeeded the juriſdiction of a juſ- 
ace of the Peace; which was 
over-ruled, and judgment ren- 

i dered for £3:4:6. 
ln this caſe the plaintiff 
below) Campbell, declared in 
ebt for £3:4:6, ſetting forth 
he recognizance for 10. with 
H the 


58 „ WINDHAM County. 


Clark the condition to proſecute to 
e elle, and anſwer damages and 

CON EG and avered, that his 
Decleration Colts and damages amounted to 


in debt on a F 7” 4:6. 
2 4 
1e cos 2 izance 


dor To this there was a demur- 
rer, als Joindar 1 in demurrer. 


zum, v 25 


1. 34.6 


. ; 
Campbell. 


Veſt for Campbell, 
Bradley for Clark. 
The Ch:of Juſtice delivered 
the unanimous opinion of the 
Court, in effect as follows 
Opinion of The deciſion,” in this * 
cke Coutts will virtually determine wheth: 
er the fuſtice had juriſdiction in 


this cauſe—F or, it the plainiil 4 


below can ſupport a declared 

in debt, for a leſs ſum than tha 
which is contained in the re 
cognizance, on an implied 
covenant in the condition of the 
recognizence, the action wil 
come within the juriſdiction d 
u Juſtice; otherwiſe not. 


T+ 


PI 


WIVn Han COUNTY. 


» op. 
* 


to It is ſaid, that the conuſæe is 
and not obliged to go for the pen- 
his WY ality, but may go upon a coe- 
d nant. implied in the condition; 
and, that in debt, Id ceriunt 
my a quod certum reddi pats — 
r. tha: is certain, Which is geduci- 
I ble to certainty.—— That the 
þ coſts are legal coſts, and are ca- 
I pable of aſcertainment by 
ered MW known ſtandard, the fee bill. 
the But this is not ſo— the defend 
: {Want on the plaintif s tailing to 
caſe, pioſecute, i is entitled to be paid 
eth. ior bis time ipent and money 
on in neceſſarily expended } in preparr 
intl ing for his defence. The dam— 
ation ages are wholly ph large, and 
tha are to be afcertained | Dy ad 12 
e r. nent (if he goes for dam ages 
phe only) as in an action for an c 
the ape on meine p. arenen 
will may indeed be bron it on an 


on e indrument, which 9:5 not, in 


IF, aſcertain the ſum due; 
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Campbell. 


If the plain- 


tir goes for 


damages, they 


are in this 
caſe, to be aſ- 
certained on- 
Iv by aſſaſſ- 
mene. 


n 
F 
2988 


r 


HEE! 
e 
* oy = 


#7 8 —— 1 Te. 
* l — 3 ** * 
. —G⸗J . ̃—. , 


1— . 


BH 


F 
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Campbell. 


Rule in debt, 
where the 
1um.is uncer- 
tain. * 


Wiedo not ſay. no action can be 


Decleratien 
in debt, on 
the eondition 
cannot, in 
this caſe be 
made good by 
Aver ment. 


plied, or the aſſeſſment ſhe wn 
the quantum of the demand 


Wuwnax Couneris 


but, in that caſe, there muſtbe, 
in the inſtrament, a reference tg 
ſome other inſtrument, where 
the ſum is aſcertained, to ſome 
known rule of eomputation, or 
to an aſſeſſment made by ſome 
third perſon or perſons; lo, 
that when the inſtrument refer. 
red to is produced, the rule ap 


willappear the ſametoevery one: 


brought for a ſum leſs: than the 
penalty; but we are all clearly! 
of opinion, that a declaratioſ 
in debt, on the condition, can- 
not be made good, by any re- 
ference, or averment in this 
caſe Therefore, let there 


be Ex | 40 RN 13 | 
Judgment for the def*t Clark 
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en III was an n ejeftment ©Ivers- 8 
: the nds in Cheſter. On trial, @, 4 : 
| Ivers; the leflor, derived a title er. 
by deed, from T. Chandler, _ 

dated March 1th, 1767. T. Plaintiff's 
'Þ Chandler. jun. produced a avi mm 
of the lame land, from T. C. 
ſen. dated July zoth, 1766. Defendant's 
' There was endorſed a proof, by nee 
one of the witneſſes, beforea 
| Judge Lord, who had long been 5 
ia a ſtate ra Ay; and ou cb, 5m 
er 1 
I It was -irongly infiſted, that 
ark! the deed was a forgery, and 
chere were many ſuſpicious eir. 
RE. cumſtances. 


It 


62 


Ivers 
u Penn. 


Chandler. 


Fraud in 
conccaling a 


title. 


Berry fard 
VS. 


1 1 . 
N ard. 


Atk. 49. 


2 
— 


WINDSOR COUNTY» 


It farther appeared in evi. 
dence, that T. C. the defend- 
unt, was preſent at the time of 
Lvers's purchaſe, that he was a 
witneſs to his deed, andreceived 
part of the pay to his own ui, 

The Court direcred the Jury, 
that if they found the Cefer, dant 
T. C's. deed was originally 


made bona „ide, yet it they found 


that the defendant, I. C. Was 
knowing to Ivers's purchale, a 


' witneſs to his deed, received 


part of the purchaſe money, 
and fraudulently naar his 
own claim, they ought not to 
allow ſo groſs af aud to Prevail 


againſt a bonn fie PL che 

It ougnt, by a retreſe „5 to be 
conſidered as origina ple 2udu- 
lent, and deſ -ned fas n impo- 
lition. 


The Jury accord ingly found 
for the plaintiffto recover, 


L. R. Mongle 


* 
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L. R. Morris ex dem. September 


1. 
d- LubLow term, 1790 
of Us. IE 
E JohN G1LL. 

le. #1, JECTMENT: for Ludlow 
y, lands in Weathersfield, orgin- VS. 
nt ally granted to H. Wentworth. Gill. 
ity H. W. conveyed to G. Alex 

10 ander, the goth of April 1767; phainuff's 
Vas G. A. to Ludlow, 61h of june title. 


2 175%. H. Ws: deed to G. A. 
ved proved. and recorded! May 12th, 


cy, MW 1737, and alſo the deed to 

his Ludlow, as appeared in evidence 

to on the part of the plaintiff. 

vail On the part of the defendant; Wt 
e_..., Fic f 3 8 | Defendam's 
er: a deed was produced from H. ade. 

be . to E. Bean, dated 28 Dec. 

idu- 1730, acknowledged, and re- 


po- corded ſoon after. 2d. A deed 
tom E. Rean, to Gill, and oth- 

und ers, dated Dec. 28, 1781, ac- 

ver. knowledged and recorded. 
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64 
Ludlow 
US. 


Gill. 


Defendant 


Wirbsox County; 


It was proved on the part of 
the plaintiff, that Bean, and the 
purchaſers under him, had, ſome 
time before Bean's purchaſe 


had notice of from H. W. full and repeated 


the leſſor's 
title. oh 


Charge ts 
the jury. 


A deed firſt 
recorded may 


de poſtponed 
dy reaſon of 


its being 
fraudulently 
obtaines. 

x Burr. 447. 
Worſley, et 
al* aſſignees 
of Slader, V3, 
Demattos 
and Slader, 


notice of Ludlow's title from 
H. W. through Alexander. 
It was inſiſted, that by the 


ſtatute of this ſtate, the legal 


title was in the vendees of Bean, 
as his deed was firſt recorded. 
But the Chief Juſtice, in hit 
charge to the Jury, gave it a 
his opinion, in which Judge 
Knight, the other Judge pre- 
ſent, agreed that though Bean 
had taken advantage of the le- 
gal form required by ſtatute, in 
firſt regiſtering or recording his 
deed ; yet as both B. and hu 


vendees had notice of Ludlow's It © 


title, which was an equitable 
one, the whole is ſraudulent, 2 
againſt Ludlow That it would 
be miſchievous to allow ſuch 
fraudu- 


1 ? , 1 ; ; 
Winn IR '& Te 05 
+ =» <3 


of {MWeraudulent'aQs' to prevail ift a 
the WW court of law; only to turn the 
me. ¶ parties over to a court of equity,” | 
ale where they would. be immed- ad | 
ted MWiztely ſet aſide, „Henne amore | 


Triad, if fully Prerdd, ey Faitta.” 
| validatee 4 
; pdates every tranfaCtion,as Geri en 


rom 
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the at thw'as in equity. Nor can windeln. 
egal Uni validate a fraudulent act, Bright, r 
ean, by 'bringing it under the letter 1 
d. of a ſtatute, any more than un- Fraud cane 
hit Nader the letter of a rule of the 8 
t a Mcommon law. Had there been ſtatuse. 
idge n bona fide ſale, in this caſe, to e 
pre · third perſons, without notice, 
Bean Ir might have had another con- 
e le- deration. 
e, in Accordingly the Jury found 

g hu for the plainnlt. By I 

d hit 
low's q * ö | 
table I Conant 
at, 2M © „ PLOT e 
vould WM © 

ſuch IM _ 
adu- VALLE { 


September 
term, 1790 


Conant 


. 
Bicknell. 


the plaintiff, a ſheriff's deputy, 


the table, being 3: 18:8, and 


WIN DSSoR CouNrx. 


CONANT ; 
BIiCKNELL. A 
* 


| SSUMPSIT ft n 
money Ran and received to the 


ule of the plaintuT. In 
Plea, non aſſumpſit. 0 


It appeared in evidence, tha 


had an execution againſt Bick 
nell, in favour of one W oolſton, 
a perſon reſiding abroad. Th 
defendant counted out the mo 
ney to ſatisſy the execution, ol 


ſhoved it 1 the table tl 
Conant, who, thereupon, el 
doried The execution ſatisfied. 
Upon which Bicknell, immed 
ately, laid his hands on the me 
dey, and turned it out as tit 
property 


WinDso0R CouNrx. 


property of Woolſton, on an 
attachment at the ſuit of Bick- 


was by another officer, who 
was ready for the purpoſe, at- 
tached as the property of Wool- 
ſton. 5 

It was held by the Court, 
that money, collected by an of- 
ficer on execution, cannot be 
lattached out of his hands. On 
the receipt, the officer becomes 
a debtor to the plaintiff, not for 
he identical pieces of money, 
but for the ſum. 


Verdict for the Elaintif, 


Joux 


nell againſt Woolſton, and it 


Money le- 
vied on an 
execution nat 
attachable in 
the hands ef 
an officer. 
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65 


September, 
term, 1790 


To ſupport 
an action on 
* a covenant of 
wirranty 
there muſt 
have been an 
eviction, or 
leme diſturb- 
ance tanta- 
mount, 


law, may be equivalent to an 


Ogancsz County. 


Johx Rien 
US, 
Josxrn Wart: 


| HIS was an OP INE ot 


Covenant broken, brought on 
a covenant of warranty 1n a 
deed ct bargain and ſale of 
trac of land in Maidſtone. 
On trial upon the general 
iſſue, no eviction appeared 
the plaintiff till enjoys the 


land. 


It was held by the Coutt, 
that an action will nor lie on 2 


covenant of warranty, until 


there has been an eviction, or 
ſome diſturbance or hindr _ 
in the enjoyment, which, 


eviction. | 
Verdi ct for the defendant 


Jon 


— oY a A&a 1 


ORANGE CON i. 


JoNATHAN, BATES, ex dem. 
EDMUND SHATTUCK 
BENnNJanin Tucker 


a for 


land in Randolph. 


The demiſe was laid the 6th 


| Sept. 1786, to hold for the term 
of 60 years from the 5th 
Sept. 1786. Ouſter the 26th 
| of May, 1787. 


of 


This writ was 
dared the 25th of June, 1788, 


On trial, the plaintiff proved 
a clear title! in his leſſor, on the 


öth of September, the date of 
the leaſe. 
On the part of the defendant, 


it was proved by a copy from 
record, that, on the ſame day, 
the leflor ſold the land in queſ- 


tion to the ſaid Jonathan Bates. 

It was inſiſted by the defend- 

ant's counſel, 1. That the leſſor 
having 


7 
4 


1 term, 1796 


——— 


September, 


0 


Stanek 
8 


Tucker. 


Plaintiſfe 
counſel. A 


65 


Defendant's 
counſel. 


Shattuck 
| V8. 


Tucker. 


leaſe, and alſo at the time of 


OAANCE County; 


having conveycd on the ſame 
day, on which the leaſe is ſup. 
poſed to be made; and, as the 
leaſe is a mere fiction, deviſed 
at the time ot beginning the ac- 
tion, which, in this cale, was 
long after the ſuppoſed date, or 
time of making the leaſe, the 
plaintiiF has failed ; for though 
the leaſe be a fiction, yet there 
mult be a real {ubliiting title in 
the leſſor of the plaintiff, at the 
(ſuppoſed) time of making the 


bringing the action, 


2. In this caſe had there 
been an actual leaſe made on 
the 6th day of September 786, 
yet the leſſor having conveyed 
to the leſfce, on the ſame day, 
in fee, the leaſe was merged Ml - 
and gone; ſo that the plaintili 
bas not ſupported his title, in 


the way, he has let it up. | 
The 


Ozance County. 71 


nne ane 


% ; The counſel for the plaintiff Shattuck 
i inſiſted, that, as an ejectment is 1 Pr 
i in form a fiction, deſigned to *T 5 


try the leſſor's title; or rather, 
to put the real owner into pol. 
ſeſſion; it is ſufficient, if it can 
by any intendment, be made 
to anſwer this purpoſe. As the 
leaſeis laid to be made on the 
| fame day with the deed of con- 
veyance, it is ſufficient to in- 
5 tend, that the leaſe was prior, 
| on the/ſame day ; and ſuch in- 
tendment ought to be made in 
ſupport of the plaintiff's right. 
As to the mer ger, that gives "the 
plaintiff a real, inftead of a 
fictitious title. No injuſtice 
will, therefore, be done, ſhould 
he recover He will be put in- 3 
to poſſeſſion of his own. be fats * 
But the Court held, that the wa Rs 
leaſe, though a fiction, muſt, by 1 
poffibility be a ſubfiſting leaſe, 07, mult 
at the time of bringing the ac- be CabGRITS 
£64 2 tion ; leaſe. 


72 
Shattuck 


US. 


Tucker. 


Orance CounTY. 
tion; at the time of the ſup- 
poled ouſter ; and at the ſup. 


poſed time of making the leaſe 


the whole is under the con- 


The leſſor 
Is the real 
plaintiff. 


He muſt ſet 
forth a leaſe 
which might 
be good, &c, 


troul of the leſſor, who is the 


real plaintiſf, He is conulant 


of his own title to that he mult! 
at his peril conform his declare! 
ation. He mult ſet forth a leaſe 
which might, by poſſibility, be 
a good ſubſiſting leaſe, at the 
time of the ſuppoſed date, ot 
making of the leaſe; at the 
time of the ouſter ; and at the 
time of bringing. the aCtion, 
Here there is a . merger—the 
leaſe is united to and merged in 
the fee—There could not be a 
ſubſiſting leaſe, either at the 
time of the ſuppoſed ouſter, or 
at the time of bringing the ac- 
tion. If the principle contend. 
ed for by the plaintiff's counſel 
ſhould prevail, by carrying back 
the fiction, in point of time, 

recoverics 


Oa AKE CouN rr. 73 


— — 


up- ies might frequently be had, Shatuck 
up- Un titles long ſince extinguiſn- 25 
ale Mad, or transfered. In this ac- Tucker. 
on-: on the plaintiff is, and mult | ,..-. 
the Ne conſidered, as merely nomi- nominal ; all 
ſant al, and all the right and ben- E 
pull it, as belonging to the leſſor. longs to the 
-lar- the leſſor had no title to en- RM 
aſe, ple him to make the leaſe, or, 


„be he e have departed with his ti- 
the Ne, though to the leſſee him 
>, Of A, the action cannot be ſup- 
the bated: 

- the | | | 

tion. WI The jury found verdict 

= © for the defendant. X 
ed in 


be 1 NokToN 


Dec. adj'd. 
term, 1790 


Douglaſs 
9. 
Spooner, 


In ejectment, | 


the operation 
of the leaſe ie 
not confciled. 


Wrxpmant County, 


N-oRToON ex deni. | 
A. DovcLass t 


. 
ELIARKIM SPOONER. 


Þjuoment Wt 
fifty acres of land in Wel 
minſter, on the original right 
of A. Douglals. 


On trial a deed was produt 3 
ed from A. D. the leſſor, . 
Norton, the plaintiff, dated i 
February, 1762, acknowlegtl 
and recorded June gth, 1789 


In this caſe, the court hell 
that the operation of the leak 
is not confeſſed — — The prod 
muſt be according to the all 
gation. If the leaſe be mak 


prior to the conveyance in tit 
the 


WinDHAM CounTyY,, 75 


| — 
che leaſe is merged. If a man Douglas 
takt a leaſe or his own land, . 
the leale is void the treſpaſs Spooner 
Haid is fiction, for which the 
efendant ſhallnot be puniſhed. 


— of | 5 : . owe f * 
2 p —— * 0 n 47 Ll Pagr v7 
—— U 7 ͤ— —— — ̃ . ä wu ie © Wn I - 2 "hi 


P 
Ene connection between the 
ettor and the plainriff, is ſup- 
T fil orted by the fiction of a leaſe. 1 
Well I that fiction potentially ceaſe, Lil 
1 right bor a fact ariſe, which deſtroys id 
oe poſſibility of ſuch leaſe, or 1 
ecſtroys its effect, if ſuppoſed , 
\roduW@nce to have exiſted: there can 
Tor, ¶ Ne no recovery--Fhe deed giv- 1 
ated n in February, 1702, and re- l 
»wlecdorded in June, 1787, becomes | 
178% od from the date by retroſ- 
ect. Even without record- 
t helng. it is good againſt Douglaſs, 
he leiihnd his heirs, If a man have a 
e prodifitle in fee, he ſhould demand | 
Je allen that title, not on a leaſe. 
e ma plaintif” demanding on bond, 3 
in feel not recover on note —or mand on a 


I cover ia fee, 


the the demand 1 in his OWn right; leaſe, and re- 
"Xe 


\\ 
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— — 


WINDHAM County. 


Douglaſs he mall not recover in the right 


Vs. 


| Spooner, 


of an adminiſtrator. Douglas 
had departed with his right ui 
Norton—Norton has declare 
on a leaſe, and proved a tith 
in fee—He cannot recover i 
this action. 


Verdict for the defendax 


N .B. In January, 1791 
Noah Smith, E1q, reſign 
and Elijah Paine, Eq. ua 
appointed Jules in hi 
ſtead. 


 Moss 


-ndant, 


179 
>{1one 
{q. wa 


in In 


Jos 


CHITTENDEN County, 


5 20 3 | 
Moss PizRSON_ 
4. pt 1 US. TIL 
Hovey & HiBBARD. 


8 HIS was an action 


on Sheriff's bond for liberty of 
the priſon, and aſſigned to the 
plaintiff, the creditor. 


Plea, dureſs of impriſonment 


| and traverſe.” 


The ſubſtance of the evi- 
dence was, that the plaintiff 


had recovered a judgment a- 


gainſt Hovey, for £.17 ; took 
out execution, and delivered 1t 
to Grant, conſtable of Char- 
lotte, who took Hovey's cattle, 
polted, and delivered them on 
receipt to W and Scrong, who 
left them in Hovey's cuſtody-- 


the cattle were not brought to 


„ 
2 
- as 


Auguſt 
term, 1791 
a 


Pierſon 
US. 


Hovey,&c, 


On a priſ- 
on bond. 


Plea du- 
reſs, and i- 
ſue to the ju- 
IV. 


Subhſtance 
cf ine evi . 


a 1 
Cen. 


5 — 7 
Th 


* 
n x 


— 


— 
— 


PAIL, - * * — « 
W * U 
— — — — 4 


28 


| Vierſon 
VOUS. 

Hovey 
be- 


CTITTEND EN Cour Y. 


the poſt, but were eloigned by 
Hovey. The plaintitt had the 
execution returned, without 
being ſatisfied, and took an alta 
which he delivered to Rich, 
then Conſtable of Charlotte. 
Rich made demand of Hovey, 
who refuſed to turn out any 
property —whereupon Ric 
to k Hovey's body, and com: 


mitted him to goal in Rutland, 
according to the precept of the 


writ, on which this bond was 
given, &c. 

It was infiſted by the e 
ant's council, that this impriſ. 
onment was illegal, that prop- 
erty having been once taken 
in execution, that execution 
was, as to Hovey, diſeharged. 

In this caſe, the Chief Juſt 
tice gave the following i 
charge to the Jury. I-40 

The property was not, in 
act, taken out of Hovey's cul- 

tody, 


a—_ po. ns aus ©. 


CHrTTEN DEN CounTy. 


| tody, but was left in his hands 


(although receipted by third 
perſons)andwas by him eloign- 


| ed. Had the property in fact 


remained in the hands of the 


| officer, it -might have had a 
different conlideration. 


| x Had 
the property provedinſufſicient, 


a ſecond levy might have been 
| made, either with the ſame ex- 
ccution, or an alias. I do not 
| apprebend, if an officer take 
property on an execution, which 


proves infuflicient, or the prop- 
erty of another, he is preclud- 
ed to levy on the body; or, by 


direction of the creditor, on 


land, for the remainder. 
On a Capias ad ſatisfacien- 


dum, in cale an eſcape, or 


reſcue, be returned, anew capi- 
as may be taken out ;” tor, ſays 


the book, © an inſufficient re- 


turn of an execution isas none.” 
HEY 2 vag The 


79 
Pierſon 
US; © 


Hovey, 


&c. 


When pro- 
perty taken 
on execution 
proves inſufe 
ficient, a ſe- 
cond levy 
may be made. 


The officer 
is not preclu- 
ded by an in- 
ſufficient la- 
vy- 


Bac, Abr. 


1 
n n en a Son Bomb oe ab 
* a 4 


a W 
— — — — — 


7 
q 
— — . — 


9 | Z 3 = — — 
2 . Gs AIDS = R 9 5 1 5 
: ** l 0 — b nnn = _ 1 - \ 
” — . = = = — * — = = 
— . — * , IS eo, — — —— — _ \ 
- LES — PIES 
py my 2 - — 8 —— 
— . _- * — — — = 92 — _ — 
2 4 2 4 — - 2 \ — Fg 
= — Vf N SI <> — — PILE c— = - + . — * A — 2 
2 , ny - - 


Pierſon 
D. 
M. S$ 
28 E 
J 
*. \&+, 1. 
"GO; 


up 
"he 
Officer's do 


Tight to pro- 
pertv receipt- 


CIT TENDEN COUNTY. 


The officer had taken the 
cattle, ſo far as to have a lien 
on them, for fitiskaction of 

xecution. On receipt, | 
> not confider, that the officer 


wholly departs with that Iren, 


ed on an exe- A! and teu iſts 8 the ec pt only. 


cutle n. 


of 


The prope is delivered out 


Dis 50 1 cuſtody, for the 


convenience of rhe defend ant. 


Th 


Cure 


e officer:s, therefore, leſs ſe." 
e of the property; but kit, 


lien fill continues. He aj; 


To eloign 


take it without the leave of che 


property re- perſon receipting. As the po- 


ceipted is no 


date PEITY is git of the actual cuſto- 


ſome purpoſ= d 


es has the 


ſame 4:4: wbuld not, 


y of the officer, to eloign it, 


in ſtrictneſs, be 2 


It renders reſcue; : but to ſome pu! poſcs, 1 


the execution 


igeffectual. as 


in the preſent caſe,' might, 


have the ſame ffs #246 render 
the execution ineffectual. 
The jury found a ve reid for. 


the plainriffs, u hich was ap- 
proved by the other Judges, 
Knight and Paine, 


af 


Avvison County. a 
he 
len 
Of 
t, 1 
Cer 
fen, 
My. 
out 
che 
anl. 
A. 
t kit, 
way) 
the 
pio 
uſto-, 
n it, 
be 5 
zolcs,n 
Night, 
nde 


UNDERHILL ex dem Auguft | 
* . . term, 179 1 
UNDER HIL X 
V.. 
SMITH. 


Ungerhill 4 


JECTMENT for 8 
Smith, 

nds 7 in Lion, 

The defendant's council con- 

:ded the title to be in the leſ- 

or of the plaintiff, unleſs the 

iefendant had a good title.— 

The defendant claimed under a 

deed from P. collector of a nee 

| - Defendant 

proprietor's tax in Addiſon.— erives his 

he tax was regularly voted— "ie froms 

5 proprietors: : 

P. was appointed colleQtor,and collect... 

publiſhed a notification of the „ 

ax, January 1, 1784, in Ben- e in barons 

ington paper only. The law pe lov wes 

2quiring all ſuch notifications gate it 

o be publithed both in Ben- — ES 

ington and Windſor papers was tue. B-n- 

f d ning ton and 
Pa (Ss Vingfors 


E for: 
as ap- 
z4ges, ; 


Underhill 
US. 


Smith 


* i” 


Sharge to 
the jury, 


Collector 
Has à naked 
power to 
Jell, but no 


Intereſt in the 


land. 


Muſt pur 
ue his pow- 
er ſtrict ly, 
and give all 
previous no- 


ice required 


by law. 


Otherwiſe 
Hi, ſales are 
void. 


advertiiement 


tax. 


wiſe the land owner cannot If 


* 3 , * 
*  &- 2 * 2 E 
\ - 1 I 


AppisoN Couxrr, 


pated in October 178 34 
was regular! 
publiſhed, notifying the ſale u 
be on Monday the firſt day 0 


September, 1784. 


In this caſe the Chief Tuſlia 
obſerved to the jury—A pre 
prietor's collector acts, ſolely 


by virtue of a power given h 


ſtatute. He has merely a nal. 
ed power to ſell the lands d 


thoſe proprietors, who are de 


inquent in the payment of tit 
He has no intereſt in tle 
land. It is neceſlary,therefors 
by the rules of law, that k 
ſhould purſue his power {tridtly 
however difficult. He mul 
perform all pre-requiſites,whidl 
ſtand as conditions preceden 
to his right of ſelling; ſuch % 
giving all previous notices It 
quired, and in the preciſe mats 
ner required by law. Othet 


conſidered 


ADn150N County, T% 


I 


Conſidered as delinquent, and Underhill 
1 {þ41l not forfeit his right. The lig as 
ularh legal conſequence of a deviation mich 


ale ſi by a colleQor, from the line of =... 
ay d proceeding pointed out by ſta. 


tute, is, to invalidate his tales, 


ulli if made; and he ſhall be an- 


pts ſvcrable to his vendee. „ 
olely, WIDO01 156 | 5 11 2d 
en br The Jury found for the plain- 

\ na tiff and approved by all the 

ds c i J udges. | OS 

re — | 

of the Rmroprs * 
in the n ele 
refore, 


rat It 
ricth. 
mul 
which 
cedelt 
1ch % 
es It 
e malk 
Other 
not If 
iderel 


* 
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an endarſee 
againſt the 
enderſer of 
A note. 
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\ CTION e on the br 


1667 chat on the 24th day. of 


. | El 
AQibn'by May, 1774: one J. Parker made 


his note to Riiley, for he ſin 
of J. 53:1 2:2. payable in beck] 
pork, &c. That afterwards, 1 


wit, on the ſame 24th day of 
| May, 1774. the ſaid Riſley did) 
by his endorſement on the ſaid 
note, order the ſaid J. „, fot. 


value received, to, pay to the! 


plwKhsintiff, the ſaid ſum al 
£533: 12:2, &c. in due bim. | 


The note, 2 the endorls 
ment, was produced and read 
Proved, that Parker died aneh 
ent, about the Var os.” 510 
ebe 


The defendant's counſel ſtat- 
led. and offered to prove, that 
in the year 1781 the defendant 
employed one Pomroy, to bring 
an action on the note, againſt one 
rant, as executor, in his own 


- 
= e <4 


: . 
«> 3 44 


aſey 
1 ol. 
lade 
ſim 
echy] 
85 10! 
Y ON 
G1d, . 
ſaid 


IGiaut having married Parker's 


ithout ad miniſtering ; and that 
Raſley's-name was then put on 
he note for the purpoſe of fill- 
is a Power of attorney — That 
uit was commenced againſt 
Grant, who, afterwards ſettled, 


wrong. on theeitate of Parker; 


fidow, and taken the eſtate 


that the note bs 


Rhodes 
8 as. { 1 18 
Rifley. 


Defendant'a 
countel of 
ſered. to proves 
the purpoſe 
of the en- _ 


' doriement,” . 


which was in 

blank, and 
was paid and 
taken up, by , 
one Grant, 
execucor or 
2dminiftrator 


ef Parker thay 


original ma- 


ker, and that 


Grant had 


fot paid Riſley a certain ſum, about ee irto . 

> thenꝛo. and took up the note — 1 

al bac Grant put off the note to entf, and 
a. 6. and J. G. to the plaintiff, 4 Faica the 
no filled up the endorſement „ 
Lorie Wo bimfelf, and brought this ac- * ö 

20 en- And ſtates, that the de- 


Lol] 


The. int teok it up. 


Ir 


bo. ws 


ndant had never heard of tlie 
lote, ſince the year 1781, When 


Rirodes 
: 41) 8, - 


Rifley 


dounſei in 
elections 


Kirby's res 
ports no au- 
G . in 

is ſtate, but 
reaſons may 
be cited, 


Proof ad- 
riltted, 


RuTLanD CounTY, 


It was objected, that, if anote 
be endorſed blank, the endorſ. 
er ſhall never be allowed to 


Plantig's Prove it was intended for ſome 


other purpoſe, and not to make 
him liable; eſpecially when it 


comes into the hands of a third 


perſon. Agreeably to this 
have been the determination 
in ConneQ'cut—Kirby's Rep. 


393. Hungei ford vs. Thomplon, 


By the Cour. —Kirbpy's re. 
ports are not to be cited as an 
authority here, nor are the de- 
terminations of Courts in other 
States; but you may cite theit 
reaſons. ig. Vi 

After a full hearing on the 
objeQtion, the Court were d 
opinion, Zif-ntientePaine,to ad- 
mit the evidence Tue follows 
ing argument is inlerted from 
memory no minutes were tak- 
en at the time; but it is the 
ſubſtance of what was ſaid 0 


the queſtion. Chi 


8 2 


RUTLAND County, 


|. Chief Juſtice, I have never 
been ſatisfied with thoſe deciſi- 


ons, which introduce an-aibi- 


trary cuſtom, to bind a man 


contrary to his expreſs agree- 
ment, and the real equity of 
the caſe. If, however, ſuch 
euſtom have generally prevailed 


in a State, have been authoriſed 
by judicial deciſions, and pro- 


perty be involved inits continu— 
ance ; it ougbht not raſhly to be 
ſhaken. In this ſtate, I appre- 
hend, ſuch cuſtom as is here 
contended for, has not gener- 
ally prevailed. There have 
been no leading deciſions in the 
courts of law on the point. The 
matter, therefore, lies open to 
inveſtigation. 


It is ſaid, if a man ſign his 


name. blank on a note, which 
he transfers, the endoriee may 
All it up with a power. or a ge- 
aral'. endorſement, fer value 
received; 


Argu mens. 
of the chirf » 
juſtice on the 
queſt ion. 


No eu om 


has preveibed 


in this ftate 


which ce efs 
fe the queſ- 
tion. 
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Rhodes 


. 


R f ſley. 


0 — Hal far an 
@ndurier is 
relponſible, 


Endorſee 
eannot de- 
mand contra- 
ry o his a- 
greement, at 
the time of 
endorſement. 


of the tranſaction, the endorſe 
ſhall be bound, and that heſhall 


juſtice between the parties 
A ſeils a note to B, and to end. 
ble B to recover of the makes 


caſe, A is, in common juſtice 
maker. 


though filled up by the endot- 
Tex; wy” be, prima facie, evi 


| RutLany County, 


received; and from the natun 


never controvert the right, not 
withſtanding any agreement 
made at the time of the tran. 
fer. We lay aſide cuſtom an 
go on the footing of common 


endorſes his name blank of the 
note. At the - ſame time it i 
a fairly agreed, that B ſhall riſk 
the ability of the maker of the 
note, and ſhall. on his failure 
have no demand on A. In th 


and honeſty, under no oblig# 
tion to B, on failure of the 
Nay, B cannot, with 
a good conſcience, demand anj 


thing of A. The endorſement, 


dence ' 


RUTLAND COUNTY. 


dence of an obligation on the 
mn endorſer 3 but it is only, prime 
i je, evidence, and in juſtice; 


al bouid be allowed to be contro 


r verted. What ought to be de- 
em eve in this caſe, is, that if the 
ol Aendorſee make uſe of the en- 
and 


ment, to the damage of the en- 


Dorer, he is anſwerable in dam- 
1% Woes, This has been clearly 
ket, W-cided, in Great Britain, where 
the negociation of notes is car- 
1 ied to its greateſt length. This 
ri 


Lure n.. Moſes endorſed four notes 
th ) Macpherlan, under a ſpecial 
— greement, that Macpherlan 
lier ud indemnify him againſt 
* IL the conſequences of ſuch 
Wl 


dorſement (note, this agree- 


3g 


« 
* 


US. 


Rifley. 


Endorſe. 
ment prima 
facie evi- 
dence , but 


"May be COle 
7, „ $539: cape troverted. 
lorſement contrary to agree- 


If the en- 
dorſee make 
uſe of the en- 


dorſ ement, 


contrary to 

his agreement 
he is anſwera- 
ble in dama- 


— 
js the great point decided in 
he caſe of Moſes vs. Macpher- 


Moſes vs. 


 Macpherlan, 


2.Burr, 1005 
& 1, Black, 
219.8. QC; 4 


| a0) Went was in a ſeperate memo- 
nent, indum.) Macpherlan brought : 
100 Yi actions, on the ſeveral en- 
oy dorſements, "i 


Ce bong 
=_—y nn js _ 
— — — 
p< 2 — A 


i] 
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' 

9 f 
Fa 
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Inconßſt- 
ebcy of that 
determina- 
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s - dorſements, againſt Moſes, 25 


an inferior Court. The Court 
rofuſed to hear evidence of the 
agreement, and gave judgment 
againſt Moles, who, thereupon, 


brought his actionagainſt Mac- 


pherlan, to recover back the 
money ſo unjuſtly, recovered 
And it was ſolemnly determined, 


that an action well lay. „Ta 


is to ſay, the endorſer in ſuch 
caſe is holden, and he is not 


holden. The evidence, which 


could not be admitted, to ſave 
him from an unjuſt. payment; 
could be admitted, and thought 
amply ſufficient, in another ac 
tion, to recover pack the dens 
tical money. 

However, it was hr by 


Lard Mansfield, in that action, 


that the infenor Court did right 
in not going into the collateral 
agreement, otherwiſe the) 


mig vid Which 


Wahr have gone into matters; 


RUYLANn Counrr. 


nb I which exceeded their juriſdic- 


art tion. This reaſon ſeems to im- 
f ply, that a ſuperior Court might, 
and would have gone into the 


on, whole matter. 
ac- Let us now conſider the na- 
the ture of the tranſaction, as it 
l- ſtands between the original en- 
ed, dorfer, and the ſubſequent en- 
bis dorſees. And in conſidering 
uch this point, I ſhall not feel my- 
not Wh ſelf bound by foreign preced- 
nich Wi ents, but by the principles of 
ſaye Wl the common law, which are, the 
ent; principles of common juſtice as 
1ght Wl they apply to the general cip- 


r ace WM cumſtances and ſituation of this 
den- Commonwealth. -In Great- 

F hritain, they conſider the en- 
d by lorſee as giving credit, as much 
uon, every prior, as to this imme- 
night diate: endorſer. This, it is ſaid, 


teral I is eſtabliſhed by the courſe of 


they I rade, and is for the benefit of 
trers, Commerce. This. is, at leaſt; 


2 


W. 


* 
Principles 
af the come» 
mon law, 
what. 
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C. takes a 
note of B. 
endorſed 
blank by A, 


he muſt truſt 


to B for the 

right he may 

have againſt 

A, on failure 
af the ma- 


ker 


then will ſtand thus; A ſells 3 


RUTLAND COUNTY, 


problematical. But as this 
State is not, and, from loca 
ſituation, cannot be greatly 
commercial, this may be laid 
aut of the queſtion. The caſe 


note to B, at the riſk of the 
purchaſer, and endorſes it blank 
—.In this caſe, it is unconſcion- 
able in B, on failure of the ma- 
ker of the note, to demand the 
money of A. But B has ſold 
the ſame note, ſtill endorſedblank 
to C. The queſtion is, whether 
B can give a greater right, than 


he had himſelf. A's name is 


on the note - this may prove 

that B, the poſſeſſor, has a right 
to uſe, or ſell, & nothing more, 
independent of the cuſtom. 6G 
contracts with B, to B he ought 
to look for the right, which he 
purchaſes, whether it be a right 
againſt the maker only—0t 


whether A is to, warrant, in 


Ed 


"A caſe 


RUTLAND County.” 


his WW caſe the maker ſhall fail. If 
cal WB deceive C, he alone ſhall be 
anſwerable. The fraud of B. 
ought not to injure A, Let 
each truſt where he contracts 
Caveat emptor, Beware, pur- 
chaſer,” may with great juſtice 
be applied in this caſe-----Fhe' 
ame hard, technieal reafoning 


ma- has prevailed, in ſome laws, 
the againſt the makers of a negotia- 
(old ble note in the hands of an en- 


dorſee, where a payment, not 
minuted on the note, has been 


han Wade before the transfer. But, 
ig n ſome of the neighbouring 
ove {Wiates, the fame principles of 
igt Neommon juſtice, which I now 
ore, No upon, have prevailed, in this 
oint. The courts have made 


It a rule to allow all payments 
1 he long de made before the tranſ- 
ight er- -or rather, before notice; 
-ort and the endorſee muſt look to 
in Nhe endorſer for fo much. This 
. differs 


94 RvovLanD County: 


Rhodes differs only in name ; the rg, 
vs. ſons go the whole length of tie 
 Rilley, ' Preſent caſe------the evidence M- 
bought to be admitted. 

As to the other point, of: 
long time having elapſed, with. 
out notice given to the endorker, 

it is on the part of the plaintiff 
to prove due diligence, and 
reaſonable notice of failure 

It is not in the preſent queſtion, 
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The evidence was admitted, 
and the jury found a ver. 


dict for the defendant,” 
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. re 3 Wier 
Mi US. 

It for C. 45:13:35 Money _; a 


nd received, &c. 
Plea, Non aſſumpſit, 


Theſubſtance of theevidence Eieace. 
othe Jury, was, that on the 
(ay of, 1787, N. Smith 
ad an execution againſt R. 
Vier, in the hands of an officer. 
Ihe defendant, as agent for 
pmith, propoſed to Wier, that 
be execution ſhould reſt, with- 
ut expreſly ſaying. for how 
ong: and that Wier ſhould ſee 
dmith, for a ſettlement, on a 
fertain day, which was agreed 


etween them, And to —_— 
al 


e 


— 
„ 
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— 
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— 
Wier 
US. 


Church 


directed the officer immediately 


WIN DAM CounTy, 


all damages, which might hay, 
pen by the delay, Wier deliyer, 
ed to Church a note ſigned by 
3 endorſed by one 
Watkins, and by 3 At 
the ſame time, Wier declared, 
if he did not go, and make a ſet. 
tlement, at the time, thewhole 
ſhould be forfeited. Church, 


to go, and ſerve the execution 
on Wier's land, and to keep it 
ſecret, until be knew, whether 
Wier made the ſettlement: ; 
which was done by the officer. 
Wier did not go, or make 2 
ſettlement with Smith, at the 
day—alledging, that Church 
had broken the agreement. 
Wier's land was then ſet off to 
Smith, to ſatisfy the ſame exe- 
cution. Church ſold the note 
to Shattuck, who brought an 
action againſt Wier, as endorſer, 
and Wier paid the note, to the 


amount * 


WIN DHAM COUNTY, : 97 


amount of C. 45113: 3. It was Wier 

proved, that Wier ſaid, the note 4 | 
ft batt of «x: Church 

was good for nothing, and that 

Church ſaid, he knew Wier 

ought to have ſomething--but 

he had made a jocky trade 

with Shattuck, and took ſome 

lands, which were, perhaps, of 

no value ; and Shattuck would 


ap- 
er- 
by 
one 

At 
red, 
ſet- 
1016” 
ch) 


tehy et join in u ſettlement. 3 
tion e The Court obferved to the 

bit Wury, that, though it were not , if rom | 
ther Merprefly mentioned, yet, if they the uanfic 
zend, it was the meaning of v ge 
cer. Nine parties, and followed from certain act on 
ke he nature of the tranſaction, cn part, 
the bat the execution againſt Wier tot expreſsly 


ich iould be ſtaid, that he might 32nd, 


if = 2a was in the 
ent. Wwe an opportunity of ſettling memning, and 
. - . 0 c be 
T to Nriith Smith, it muſt be conſider- nee 


tion of the 


>xe- Idas a condition precedent; Parties, be 
. 3 net eſſary to 
note er if the execution went on, render 4 per- 


t an ere was no opportunity for a formance of 
any avail, or 


cſer, Nettlement, and Wier would not even voffible, 


Cr. 1 on the other 
| the | M forfeit, part, it muſt 
bunt den 48 a condition precedent, 5 


US. 


l Church | 


Where 
Trover would 
lie, if defend- 
ant have {old 
the property, 
plaintiff may 
wave the tort 
and go for 
the value. 


* 
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forfeit, tho? he did not attemyt 
it; conſequently, Church coul 
have no right to retain the note, 
Trover would have lain agpainf 
Church, immediately, on reful, 
al to deliver it to Wier, while 
it remained in his own hands. 
As he has fold it, Wier has! 
right to wave the tort, and g6 
for the value of the note as fold; 


Verdict for the plaintiff. 


Jaco 
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1 ry 1705 Seblember 
l JACOB ex dem. gy. 
in _ Paine & Morris 

ful. r e Ubi; cnt 

nile JoEL OMEAD, 

ij anne | 
a of 1 | , 
id Ft Ecrbigxr for F e 
old Wands in Windſor. 8 
f. General iſſue, Not guilty. 


On trial, the plaintift gave 
n evidence an o e- copy of a 3 
charter under Newhampſhire, ne. 
of the townſhip of Windſor, in 
which Simeon Chamberlain was 
a grantee—a deed from Cham- 
berlain to J. Willard, dated the 
6th of July, 1761—-from 
Willard to Ifrael Curtis, 3d 
_ |) FORober, 1767—irom Curtis to 
"BE Villiam Smead, 1 May, 1770. 
power of attorney, Dec. 3o, 


1771; 
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Paine, &c. 1 
VS. 


Smead. 


WinpsoR COUNT. | 


1771, 1 William Smead and 
others, proprietors under the 
Wee grant, to N. 
Stone, for the purpole of ay. 
thoriſing him to procure from 
the Governour of Newyork, a 
confirmation of their claims in 
Windſor, either in their names 
in the name of Stone, Orin the 
name of any other perfon q 
perſons, as he thould think pro- 
per. wn 8 
The Newyork Charter, re 
citing, that the Newhampdpne 
Charter was ſurrendered, &« 
was dated the 28th of March, 
1772, to N. Stone, and 21 other 
perions-—a releaſe from the 
other grantees to Stone, dated 
the giſt of March, 1792-4 
deed from ſtone to Henry Crus 
ger, April, 1772, of zoo acre 
of land in Windſor, which was 
fold by agreement of tlie Ney 
hampfhire proprietors, to de- 

fray 
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nd fray the expences of tbe New- 


N. cruger, who is ſince dead, dated 
au. June 1113, 1779; ſigned, ſealed, 
om and atteſted by three witneſſes, 
<1 Min which, among other things, 
chere is a deviſe to his exeeut- 
nes, Wl ors, N. Watſon, — Van 
the Wl Schanck, and—— Cruger ; to 
Well all, or any part of his lands 
pro. in America (he died in England) 
in fee—— This Will had been 
proved in England, and was re- 
he corded in Windſor, Nov. 7th, 
&. 175%. | 

ch, 8 

ther I It was objected by the de- 
the {Wtendant's countel, that Cruger's 


lated will has never been probated in 
2 ny proper office in this State: 
Cru, hut by the Court, it is not ne- 
acres Wctilary, to the conveyance-— it 
1 4 Ws ſufficient to prove the execu- 
* don of the Will— 


A 
fray 5 


york grant—the Will of Henry | 
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Paine, &. 
3 

Smead. 


A will geed 
not, for the 
purpoſe of 
paſting lands, 
be probated ' 


— 
3 


| 
1 
Þ 
1 
1 
41 
{2 
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1 
| 
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| 
j 
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Paine, &c. 
US, 


Smead. 


Aeceptance 
and acquieſ- 
cence under 
a 2d grant 
may be pro- 
ved without 
deed. 


WINDSOR CoUNTY, 


A deed from two of the exe. 


cutors, to the leſſors of the 


plaintiff, dated 23d of April, 
1787. acknowledged and re- 
corded. 
The land demanded is 100 

acres, parcel of the 3000--- 

 Areceipt from W. Smead to 
N. Stone, for a deed given to 
himfelf and a third perſon, of 
his, W. Smead's, proportion of 
land in Windſor, under the 
Newyork grant. 

Ob; ection by the ada 
counſel, that the receipt was not 
proper evidence, to Pager a 
conveyance. 

Court. It is not deſigned to 
prove a conveyance from W. 
Smead---Grantees under a for- 
mer charter might ſurrender to 
the King, without deed, and 
may be bound by acceptance of, 
and acquieſcence under a ſecond 
grant, without deed. The re- 

WL” ceipt 


WIN DSOR ©ountry. 


eeipt may be evidence of ſuch 
acceptance and acquieſcence. 

Several witneſſes proved, that 
there was a general acceptance, 


and acquieſcence in the New- 


york grant, and by W. Smead 
in particular. It did not appear, 
that W. Smead, who is ſince 
dead, did, in his lifetime, make 
claim to the lot in queſtion, 
which was divided to the Cham- 
berlain right, under New 


hampfhire.------The defendant 


claims, as heir to W. Smead, 
and has taken poſſeſſion fince 
his death. 

It was conceded, that the 
deſendant is ſon and heir to W. 
Smead. 

No evidence was produced 
on the part of the defendant 

In the charge to the Jury, 
the chief Juſtice made, among 


others, the following obſerva- 


tions, to which Judge Knight, 
N18. the 
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Paine, &. 
US, 


Smead. 


Proof that 
the N. H. 
proptie:ors 
gererally ac 
cepted. 

Proof that 
W. S. accep 
ted in park». 
cular. 


f 


Defendant 
is heir to W. 
Smead. 


Charge te 
the jury. ; 


1 29 
—— 


184 


Paine, &. 
US. 


Stad. 


Dein 
in tis cate © 
cnght ta he 
A eeably to 
the le in 
force at the 
time, which 


Was the com. 


man law of 
Eaglaud. 


Power of 
the Govern-- 


The grants: 


were made 
by, authority 
from the 
crown, and 
are to ho 
conſidered 
as royal 
grants. 


The King 
the ultimate 


owner of the 
land. 


WinDSor CounNTY 


the other Judge in cont, 
fillyeapredd, + Tc | 
The right now in "queſtion; 


as · far as relates to the operation 
of the charters, muſt be deter. 


mmed ag ectbly to the law, 
then in force, which was the 
common law of England. The 
Governour of Newhampſhire, 
while this territory was under 
that Juriſdiction ; and, after the 
transfer to Newyork, the Go- 
vernour of that province, had a 


power to grant ſuch lands, as 


were then in the right of the 


King. Theſe grants were not 


made in the perſonal, or even 


given for that purpoſe 01 
they are to be conſidered, in 
their conſtruction, and opera- 
tion, as royal grants--The King 
was, in view of the law, the 
ultimate owner of all lands 
within 


WINDSOR CouNrx. 


| vithin his dominions, and had 
the reverſion in himſelf—an e- 
| fate in fee, the higheſt right, 
| which a ſubject could have, to 
lands, was ſaid to be derived 
| out of the King's right, and to 
de ſubordinate to that right. 
Agreeably to this doctrine, a 
ſurrender might be made to the 
King, of a former grant. On 
a ſurrender the King was in of 
his former right, and might 
grant again as he pleaſed. 

Ihe plaintiff, in this caſe re- 
lies, that the Newhampſlire 
charter of the town of Wind- 
ſor, was ſurrendered into the 
hands of the Governourof New- 
york for the crown; and, that 
the letters patent iſſued, in con- 
ſequence, by that Governour, 
acting for the Crown, and in- 
tended to operate by way of 
confirmation to the claimants 
under the former grant, were 

„ good 


\ 
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Paine, &c. 
US. 


Seach 


All private 
right gerives 
from, and 
ſubordinate 
to, his rigitts 


Surrender 
might be 
made. 


Plaint'ffrelies 
on a ſurren=s 
der of the N- 
HH. charter, 


And that the 
N. V. grant 
opperates as & 
confirmations 
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Recital of a 
ſurrender in 
the 2d grant, 
prima faciee- 
vidence. 


Long 2cquieſ 
cence under 
the ſecond a 
waver of the 
firſt, 


Preſumption 


'from the N, 


H. charter 
not being 
produced, 


. the latter. 


WINDSOR CoUNnTYy, 


good & valid. The act itſelf, by 
which the ſurrender was made, 
is not produced. The proof 
of a ſurrender of the Newhamp. 
{hire grant, ariſes from the pon. 
er given to Stone, the agent 
from therecital contained in the 
letters patent of Newyork; 
which, wethink, 1s good ground 
of preſumption, and, indeed, 
prima facie, evidence of a {ur- 
render ;———and from the 
acceptance, and long acqui- 
eicence of the Newhampfſhire 
proprietors, under this grant, 
It ſhould ſeem, that the accep- 
tance and acquieſcence alone, 
which muſt have involved al. 
moſt the whole property of ti 
land in the town, would be 
conſtrued a waver of the for. 
er grant, and a confirmation d 
It may be furthe 
oblerved, the original chart? 
of Newhampſhire has not beel 


. Pro- 


; produced; 
| that it was lodged in the office 
| of the Secretary of the Prov- 
ince 
| to iſſuing theſe letters patent, 
and, that it remained in that of- 
fice. 


5 ile of 
[Met and vendees, in full lor 
is claim. under 


WINDSOR COUNTY. 


and it is agreed, 


of Newyork, previous 


The deſendant, in this action 


fands in the place of his father, 
William Smead; 
muuſt be view ed in the fame 
ght. 
claimed the premiſes under the 
grant of Newhampſhire, was 
I proprietor of ſeveral rights, 
or ſhares, and was one of thoſe, 
WhO 
one, to procure a confirmation 


; and his claim 


W. Smead, who 


executed the power to 


om the Governour of Ncw- 


| ork. Ir is in evidence, that 


* — 
5 6 


an 


N. Smead accepted from Sete 


5 I 


F lands in Windſor, to 


the former 
418 5 in part, of the ſame 
lands, 


Paine, ae. 1 
5. it 
Smead. ifs 
} þ 
Defendant ö 
ſtands in We 
place of W. [8] 
Suie ads 4 | 
W. Smead 
executed a 
power to 
Stone, and 
took from 
him a deed 
of lands &e. 
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— ts 


WINNSOR COUN TV. 


Fuine Gec- ande, which he formerly claim. 


VS. 


Sinead: 


It would 
have been 
more tavor— 
bie [or a 
proprietor 
who had 
diticnted, 


od, and in part of other land, 
the benefit of which he enjoyed 
and left to his heirs; for it 
will be obſerved, that under the 
Newyork grant, the Whole 
property was veſted in Stone, 
in truſt, that he might [convey 
ro every one, according" to his 
right; and, that the divifion 
which was made aunter:the N. 
Hampſhire title, wasinot then 
taken to have anylegaletticacy, 
but ſerved only, for deſcription; 


Had the queſtion ariſen between 
a Newyork claimant, and 2 


elaimant under N. Hampſhire, 
who had diſagreed to theſe pro- 


ceedings, and | refuſed any bene 


fir under the ſecond grant, it 
might have had another con. 


fidleration; ar leaſt,” it would 


have ſtood in a more favorable 

light. The Governour of N. 

_ and the authority of that 
Province, 


WIN DbSoR CouN TY. 


m. Province, were guilty of the Paine, & 


id, MW higheſt oppreſſion and injuſtice 
ed toward the MNewhampſhire 
it grantees. They held the titles 
the derived through the Governour 
lc of Newhampſhire to be void. 
They were able to enforce this 
opinion by violent laws, and by 
| the arbitrary deciſions of their 
| courts-----In - confequence or 
| theſs meaſures, they extorted 
large ſums of money from the 
Newhumpſhire | grantees and 
lettlers, for what they called, a 
confirmation. This was prac- 
[6 ech upon the proprietors of 
[Viindfor, It is infiſted, thas 
tue injaſtice of this demand 
eughit to invalidate the New- 
yok grant. It is, wholly, a 

ew doctrine, that the Sem 
if you will the enormity of 
tus conſideration given, ſhould 
invalidate a grant. If it be not 
a legal: reaſon, it 18, certainly, 


— 


VE. 


Ornead: 


The enormity 
of rhe conſide 
eration given 
cannot invali. 
date the grant 
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EAN 


DISSERTATIONS 


On the Statute adopting the 


Common Law of England, 


The AS pc) 

Ber”: . 4 

Statute of Conveyances, 
The 


Statute of Offsets, 


And on the 


Negotiability of Notes, 


0 PR 


OE ren may 


r n 


PREFACE #0 the DISSERTATIONS. 


1 HAVE not the vanity to ſuppoſe, that 
the opinions contained in the following 
Diſſertations, are to be conſidered as prece- 
dents they are only private optuions upon 
hints of very . conſiderable importance 11 
the admini/tration of law and. juſtice, 
this State. It has been. my aim to derive 
theſe opinions from principles, "which coin- 
ide with the principles of our. government, * 
and the ſpirit of its laws and to ſupport 
ivem by reaſon, rather than by precedents. 


A knowledge of the principles, in which 
precedents are founded; and the true reaſon 
if their application, is of much greater imy 
portance in the profeſſion of the, law, than 
the knowledge of precedents only. The 
latter may ſerve to form the mere technical 
lowyer 5 the firſt leads to the fountains of 
ſtice, the exiſting relations of nature in 
iciety, and connects the principles of law 
with the True principles of morality. 


F | 
1; ir Believed, that the brinciples anl 


reaſons, an illuſtration of which is here 
attempted, hade, if well founded, often 
occured to gentlemen , the profeſſion. Ty 
uch, theſe. Differtations may be leſs: uſe ful ; 
but, I flaiter myſelf, that they may be, in 
ſome meaſure, uſeful to ſtudents, by exciting 
them to the due uſe of their. reaſoning pow: 
ers, as well as the power of memory ; und 
by furniſhing them with fome-hints for a 
proper eſtimate. of precedents, Oe 2 
ples and application. 1 7.5 
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ul » Statue Lows of Euekane. e 


„ © 


ſhe 8 for, paſſing this at 


und A contained in the follow- 
ra ing preamble : 


at once, 10 provide. particular 
atutes, applicable to all caſes 
pherein law may be neceſſary 
jor the happy government of this 
people, And whereas the inba- 
ants of this State have been 
babituated to conform their man- 
ers 10 the Engliſb laws, and 
hold their real e/tates by E ngliſh 


mures.” 


By 


No On gle a0 adopting che Comme | and 


12 N 
— 


„WnknnAs zi, + inpoſible, — 


On tbe Statute adopting. 
By the firſt ſection it is en. 


Adtend⸗ „That ſo much of the 15 

„ ee law of England, a 
Adopting the common * 8 $ and 
fommon law ” is not repugnant to the con, ic, 
en tuaiande. <:ftitution, or to any act of the MY: ;.. 
| ma: 
6 Legiſlature of this State, be, i dec 
and is hereby adopted, and oY 
e ſhall be, and continue to be, WM - 1 
& law within this State.“ on 
By the commen-lavr of Eng Eng 
Whats / land, excluſive of poſitive.laws fen 
* e ING ned by ſtatute, Are under law 
nad” ng" ſtood thoſe rules and maxim; Thi 
by which deciſians are made in N mne 
their courts of law, Whether in lw 
relation to the mode of Proſe; pug 
cuting a right, or to the right any 
ifelf——Rules- and. maxim; this 
which have been there adopted, all x 
c time, whereof the memory ct Wh; 
* man runneth, not to the.con:i fon, 
6 trary.”—For a knowledge of all; 
the common law of England, We 
we, muſt have recourſe to the ¶ emi 
liltory of their law pr oceed- hay 


ing 28; 


the Common Law of England. 


ings; handed down in almoſt 


innumerable volumes of reports, 


and to the writings of the ſages 


of their law. Hence are drawn 


maxims and precedents for the 


deciſion of all cauſes, at com- 
mon lau t 
The aforegoing ſtatute, a- 


dopting the common law of 


England, in this ſtate, has 


tendered a knowledge of that 


aw indiſpenſible in our courts. 
This ſtatute expreſsly limits 
the adoption of the common 
law, to ſo much as is not re- 
pugnant to the conſtitution, or 
any act of the Legiſlature of 
this State. By this limitation, 
all that part of the common law; 
which nelates to the royal per- 
ln, family, and prerogative; 
all which” relates to the peer- 


age, their privileges and pre- 
eminence, is excluded. We 
have, ſtrictly ſpeaking, no com- 


mon 


14411114 


Learnt 


PR 
law reports. 


Adopted un- 
der reſtriẽt- 
ions. 


Caſes in 
which it 1s 
excluded. 


120 


We have no 
common law 
Olicers. 


They are all 
by conſtitu- 
tion or fl. 
tute, 


On the Statnie adopting 


mon law oflicers---all the office 
in this ſtate, are eſtabliſhed, and 
the duties, in general terms, 
pointed out by the conſtitution, 
or by ſtatute. The terms and 
expreſſions, adopted in both, 
are frequently derived from the 
common law. The office of 
Sheriff, for inſtance, is contem- 
plated in rhe conſtitution, and 
eſtabliſned by ſtatute. His 
power and duties are pointed 
out, generally, by ftatute: 
theſe are, moſtly, the ſame, as 
thoſe of a Sheriff in England; 


yet theſe powers, and duties, 


Their duties 
may ſome. 
times be 
learnt from 
the common 
law. 


are derived from the conſtitu- 
tion and ſtatutes of this ſtate, 
and limited by them the man- 
ner, in which theſe ſhall be ex. 
erciſed, if not pointed out by 
our laws, muſt be learned from 
the common law of England, 
ſo far as adopted here — as, the 
manner of an arreſt what ſhall 
be deemed an eſcape. 


the Common Law of England. „ 


From the different conſtitu- Rules of © 
practice in 


d don of our courts, the Engliſh few. intances 
„node of practice can, in very few mitted. 

„ inſtances, be adopted; but their gazum rules 
d rules may, in moſt inſtances, be A 
h, applied in determinations on 8 
le pleas and pleadings; in the and contracts. 
or conſtruction of words and of 

n. lars; in almoſt every inſtance, 

d which can ariſe, in our ſtate of 

is ſociety, between individuals, on 

torts, frauds, or contracts. 


: It will be much more reſtrict- 

as ed in caſes ariſing on our land- 

1; e titles. Many of thoſe titles Les in titles 

„ rere derived from the king of ol land, er. 

u Creatbritain and many CON- F.2D _ 
9 

te, Nreyances made, while under *Þoſc lass. 

* ritim laws and government, 

* fheir validity and operation 

by Wu be decided by the laws, 

m under which they were derived 

id, ad made. But our landed 

es property has ſuffered a great 


eration by the revolution. It 
F P has 
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Titles chang- 
ed from fee 
to allodiel. 


Mode of 
geſcen', affi- 
nity, &c. 


Entails, and 

every conſe— 
quence of the 
teudal tenure 
aboliſhed. 


tive to landed property, and 


On the Statute adopting 


has been changed, in the hang; 
of the owners, from eſtates in 
fee, into allodial eftates, holden 
no longer, even in idea, of a 
ſuperior. 


The mode of deten and 
right of inheritance, depend 
intirely, on our ſtatutes; while 
the degrees of affinity and 
conſanguinity are to be learned 
from the common laws of Eng. 
land. The whole chapter d 
entails is abridged—-perhap 
expunged—in a word, all the 
conſequences of the feudal ten. 
ure are aboliſhed—a tenure 
once very general in Great 
Dritain, the traces of which are 
ſtill viſible in all their laws rels 


which introduced rules and 
maxims, full of abſurdity and 
oppreſſion Rules and maxims 
which, there, ſtill operate mor 
or les, although the reaſon d 

their 


the Common Law of England. 


their introduction has long ceaſ- 
ed, That part of the com non 
aw, which aroſe from the adop- 
tion of the cannon law, has Mar- 
ed the ſame fate. 

I have given theſe inſtances, 
by way of example only. Ic 
z not my deſign to cnumerate 
every inſtance, in which the 
common law of England is to 
be applied in this State, or, 
in which it is excluded or re- 
ſtriccecl. Ir will be of more uſe 
to diſcover ſome general prin- 
cples, which may enable us to 
diſtinguiſh properly, in our ap- 


plications. 


The common law of England 
b a ſyſtem of rules, ſupported 
by precedents, handed down 
tom remote antiquity. Theſe 
precedents have, by the body 


ol the law, as is common enough 


with profeilional men, bes: 
held in too great veueration. 
A 


Commen 
law A ſyſtem 
of rules, &. 


Precedent? 
have been too 
highly c- 
tee med. 
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Diſadvant- 
ages under 
which many 
precedents 
have been 
formed, 
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Iy, © Let it be looſened by the ſame tie, by 
which it is bound. This pompous, unmeanify 
maxim was intioduced from the civil law. Ty: 
ing and untying, bindirg and looſing are diffe 
ent operations, connected only by the ſubjed, 
and may be performed by differe! 


On the Statute adopting 


A number of . precedents, i 


Point, however obſcure, or un. 


certain the principles, upon 
which they were founded, hay 
been held, fully deciſive of! 
ſimilar queſtion; and yet mam 
of thele precedents were made 
at a time, when the ftate d 
ſociety, and of property, wete 
very difterent, from what they 
are at preſent ; in an age, when 
the minds of men were fettered 
in forms; when forms were 
held to be ſubſtances, and ab. 
ſtractions, real entities. Tech. 
nical reaſoning, and unmeaning 


maxims, of courſe, frequently 
ſupplied the place of princi 

ples. ** Scdciety 
* © Selvatur eo lgamine, quo ligatur,“ literd. 


8 


ferent means and 
dißfferem 
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Society was in a ſtate of me- N 
; 3 SY Ge: Alterations 
loration. Manners and ſenti- ;,{,...... 
ments progreſled towards re- 
el finement. Iutercourſe between 
individuals, as well as nations 
an degan to be extended, and in 

Woh 51 2 —_ 

of different powers. There is no kind of ſimili- 
tude between them. By a forced application 
of this unmeaning maxim, many «41 obligor has 
been condemned to a ſecond diſcharge of his 
hen chligation. although able to make 1ndubitable 
proot of a former diſcharge, differing from his 


vere contract only, in ſome immaterial circumſtance, 
abo the full acceptance of the obligee ; and this, 
el hecauſe he could not make his proot by an in- 
15 ſtrument of the ſame kind with that, by which 
bie was bound. Lord Kaims, has ſomewhere 
ntly nearly the ſame obſervations, 
Inc: Let me here add an inſtance of a different 
ety. liod. The whale was a royal fiſh. The head 
tera. Nes allotted to the king; the tail to the queen. 
e, HLR cf ſummu ratio. Law is the perfection of 
anitz I tealon. A reaſon muſt be given for this allot- 


„T. Vent. Say the ancient lawyers, with much 
dieß eravity, the tail was given to the queen to fur- 
ibjedt, niſn her wardrobe with whale bone ;” but for 
1s and this as whale bonq; is found only in the mouth of 
rent” Mb, the muſt have been ſtill beholden to the 
209 =” | : 
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+ When the 

realon of a 
law ceaſes, 
the law itſelf 
ceaſes. 


Some prece- 
dents which 
were become 
abſurd, ſec 
alice, 


Difficulties 
intervening. 


On the Statute adoptins 


ſome meaſure, ſecured, the 
rights of property, and the 
rights of commerce were in. 
veitizared, and better under. 
ſtood: The clouds „which had 
long hung over the reaſoning 
facu! ties, began to have ND erſed; 
principles were ed; ani 
better eſtab liſhed. " Cofſant ra- 
tone, cefſat ct ipſet lex} wa 
adopted as a maxim of the 
common law); for, in thoſe 
times, nothing could be decid- 
ed, or altered, without a pre- 
cedent, or a maxim. By the 
application of this ma:cim, ſome 
precedeats, which were origin. 
ally abſurd, and fome, which 
had become inapplicable, thro 
a change of times and circum- 
ſtances, were ſet aſide. The 
progreſs, however, was flow. 
Men correct, or give up with 
reluctance, thoſe things, which 
have colt them much pains, in 

learning. 


the 
the 
in 
ler. 
lad 
ing 
ed; 
and 
ra- 
Way 
the 
ole 
cid- 
pre. 
the 
me 
gin. 
nich 
hro 
um- 
The 
ow. 
vith 
hich 


8, In 
ung. 


the Common Law of England. 


learning. Many ſuch preced- 


ents had, however, become a 
rule of property. Theſe could 
not be ſhaken by the Judges, 
without the greateſt injuſtice 
to individuals. 
theretore, wait a legiſlative rem- 


ledy. 


Upon rules and precedents, 


Judge Blackilone has the fol- 


lowing obſervations,“ Not that 
the particular reaſon of every 
rule in the law can, at this 
diſtance of time, be always pre- 
eiſely aſſigned; but it is ſuffi- 
cent that there is nothing in the 
le, flatly contradictory to rea- 
ſon; and then the law preſumes 
it well founded.“ 
Precedents are to be followed, 
unleſs flatly abſurd, or unjuſt: 
for though their reaſon be not 
obvious at firſt view, yet we owe 
luch a deference to former 
Umes, as not to ſuppoſe they 
acted 


They muſt, 


And again, 


Blackſtone's 
com. I. 70. 


Precedents 
to be folJown 
ed, unleſs 
flacly abſurd, 
from a defe- 
rence to for- 
mer times, 
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This ſeems 
not a good 
reaſon, 


True reaſon 
in that king- 
dom. 


With us, no 
rule ought to 
be adopted, 
unleſs a good 
reaſon can be 
given tor the 
rule itſelf, 


On the Statute adopting 


ated wholly without conſider. 
ation.” This might, perhaps 
be well eno' in England. But 
the principal reaſons, there, for 
fo {tric an obſervance of prec. 
edents, are that the rules of lay 
may from their permanent uni. 
formity, be the better known; 
and leſt by too eaſy a departure, 
Judges might unwarily diſturb 
rights, or property acquired, 
tranſmitted, or holden on the 
aith of ſuch precedents. If 
no reaſon can be aſſigned, in 
ſupport of rules, or precedents, 
not already adopted in practice, 
to adopt ſuch rules, is certain- 
ly contrary to the principles 
of our government, and the 
ſpirit of our laws, which ad 
mit not of arbitrary rules, or 
of 3 deciſions, even in 


matters indifferent. 
We can readily ſuppoſe, 
that former ages did not at 
without 


without coniideration 5 we can 
| believe them to have acted 
upon brigoiples and reaſons, 


the Common Law of England, 129 


Khich uroſe out of their ſtate of 
fociety 3 but it would be too ve onzhr 


4 FeA A de terence 10 concede not to yield do 


tor mer ages 


to them, Who are now no way the principles 


Inter. ofted 1 in the conceſſion, or = CTY 
affected by ir, the principles 


and reaſons, which ariſe out of 
[the preſent ſtate. It is much 
more juſt to them, and to dyr- 


ſelves, to ſuppoſe, that go 
reaſons, there, Lifted; Which 


from a change of circumftances, 
have long ſince ceaſed.* 


It 

* Determinations of law, though they can- 
not always po the full extent, ought never to 
tand Ka to the niceſt ſenſe of moral oblt. 


26 of ene g A er veneration for an- 
tent rules, maxims and precedents, we could 
learn to diſtinguiſh between thoſe, which are 
Lounded on the principles of human nature in ſo- 

ciety, 


130 

A particular 
rule bf the 
common law, 
in what den 
cient· 24 £16: 55 


Legal right 
and wrong, 
have relation 
to the princi- 
ples of the 
governmicat, 


Aa 13 72x 
2 BET iR. 
"I 


..the mode of the arent as 
 EXECCUUION. | + (45 e 


ce which are permanent and univerſal, and 
E. Which are difiated by the .circumlances 
policy, manners, morals and religion, ol the, 2ge- 


tho 


ciples of the government, the 


on the Statute adepting* MN 


It Was a rule, chat if aftatute 
be made, altering the common I vl 
law, and a ſtature come after, MM of 
* repealing the former ſtatute, I den 
the common law revives. Hut euli 
it ought to be underſtood with Th. 


this limitation, if the common nay 


law be founded on principles ge 
{till exiſting in the Preſent prü 
courſe of juſtice. 
Legal right ann wrong, pat. 
ticularly in criminal juriſpr. 
dence, have an intimate relation 
to the conſtitution, principles 
and eircumſtances of the g. 
vernment. There Will be 2 
coincidence between the Prin 


ſpirit of its criminal law, and 


The 


ihe Common, Law of England. 131 
The Britiſh government, 
n vhich has ever been a mixture „nd vo; 
r, of, monarchy, ariſtocracy, and confits'of + 
ts, democracy, has principles, pe- n 
iis Wl cultar to that government. 

ich The monarchical principles Their laws 
on have a tilent, but uniform in- 3 
es, {uence on their criminal juriſ- n poly 
m pradence.“ KR 

a * Many inſtances might be given of the in- 
lyence of feudal, monarchical and ariſtocratical 
principles on the deciſions of the Engliſh law 
; The following are ſelected as examples 
n Homicide per infortunium ; or the kill ing of a 
les; nan by mifadventure, is held to be a crime,” 
go. The manſlayer is indeed pardoned of courſe, z. 
e 4 liche forfeits his goods to the king: becauſe, 
lays. the law, the king has loſt a ſubject. This 
b evidently of feudal original, The forfeiture 
vas at firſt intended as a reparation to the king 
for the loſs of a vaſſal. Oo 

The abſurd doctrine of deodands, which fill 
diſgraces the Engliſh laws, was derived from 
me ſuperſtition of the times; but is now conſid- 
ered as a prerogative right. 


By attainder, the blood of the perſon attainted 
i ſuppoſed to be corrupted, and to have Joſt ey=.. 
&ynheritable quality,” * The king may pardon 


the 
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as honor, in- eq by the proſpect of attaining 


not if there be any former ſon living, or heir uf 


» 


1:32 On the Statute adopting th 


At the time, when, the com. ſtra 


mon law was growing into a of | 
Former de. 


e Y ED 
pendence of ſyſtein by means of precedents, ¶ litt 


Judges, the Judges were ſolely depend. the 
ent on the Crown. Monarchy Wit: 
* procures obedience no leſs by Wii 


tear, than by the principle of 7 
honor. The higher orders in Hof! 
the government, and the moſ} 

Fear, as well aſpiring characters, are intluenc- 


Nuence in a 


mona:cby, honors. The multitude are re. 
| {trained 
the perſon attainted, and make him a new man, 
but cannot reſtore his former inheritable connex- 
10ns, or prevent an eſcheat to the lord. A ſon, 
Horn before the attainder, ſhall never inherit to 
this new man; his after acquiſitions ſhall rather 
eſcheat. An after-born ſon may inherit; but 


3uch ſon. 

The following rule, which was adopted in 2 
matter of mere civil right, is of the ſame feudal 
Origin: | 

The brother of the half blood: ſhall never in- 
Herit to the brother of the whole blood : The 
fee ſhall rather eſcheat to the lord; becauſe, by 
the feudal conſtitution, the deſcent is confined 


wv ue Whole blood of the firſt ſeudatory. 


the Common Law of England. 


pm. fcained by fear, The manners 
oa Mot the people were rough, and 
nts, little ſhort of favage. Fram all 
nd-¶ theſe circumſtances, their | pun- 


chy Ninments became, in many in- 


by Wicoces, ſhockingly fevere,----- 
2 of M\hetheritbeowing to the force 
in Jer habit, to the influence of the 
monarchical and ariſtocratical 
principles in their government, 


entiment has, prevailed very 
little to ſoften that ſeverity. 


may emphatically be ſaid to be 
Wa IT TEN IN BLOOD. They 
have about one hundred and 
Iixty Capital otcnces. Theie 
are, Mottly, created, or con- 
firmed by ſtatute; but ſome 
are ſtill crimes at common law 
only. 

Thel The government of f this State 
e, by that of ademocratic republic. 
\lined Lhe 


oe both, modern refinement of 
manners, modern delicacy of 


Their laws, like thofe of Draco, 


233 
Roughneſs. 
of angient 
Manners. 


All theſe have 
introduced an. 
exceſhve ſevee. 
rity, which, 
|}! exiſts in; 
their laws. 


B!ackRone's 
Conni. Iv. 1 8. 


The govern- 
ment of Ver-. 
ment wholly. 
de mocratic. 
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134 G On the Statute, adopting! © 


The, principle of this govern 
ment, by ſome called virtue, Js 
a ſentiment of attachment to its 
3 conſtitution and laws. Thi 
moderation, principle dictates moderation 
„„ In the enacting, in the inter. 
ai l. hies pretation, and execution of itz 
laws. Here, there is, ;perhapy 
ſome danger, leſt, . through, the 
influence of precedents, the 

courts ſhould deviate from the 

ſpirit of moderation, the true 

ſpirit of our laws. I ſhould lay 

precedents it down as an unalterable rule, 
3 that no Court, in this State, 
imment. ought ever to pronqunce ſen- 
tence of death upon the author 

ity of a common law. precedentz 
without the expreſs authoriyhl 

Fines ſhall Of a ſtatute. All fines,” {ay 
be movers the conſtitution, ſhall be prof 


Common law 


portioned to the offences. 


I.! his is not to be underſtood ai 
Eos a pecuniary muléts only; be 
2: bee rd een is here to be taken a. 
Sissi 3204) ſynon- 


the Common Law of England. 


Jin Fnonymous to puniſſiments. 

«WM Taken in this large ſenſe, the 
itz N dauſe is conſonant to che Prin- 
s ciples and ſpirit of our govern: 
on, ment and laws. ; 
ter. Actions, which are criminal 
itz Wi England, may not be ſo in 
aps Vermont. Civil crimes be- 
the N eome ſuch by-: a certain relation 
"ts Mio the ſociety; ' where they are 
dhe committed. From the differ- 


ent ſocieties, the ſame action 
may be either not criminal at 
ul;or criminal in a different de- 
gee, Here, cefſante ratione, ceſ- 
i &t'ipſa lex, ought to be ap- 
plied,” whether to determine 


Nay the principles of the com- 
on mon law, which are the true 
ad o principles of right, ſo far as diſ- 
Theſcoverable, are competent to 
en as leide on the criminality of an 
on- none! action 


at action not to be criminal, 
or to be exriminal in aleſs degree. 


* 9 s 
* & OY k 
Gus 4 } %. 
. 
Y7434{S. & LO 


An act which 
1s Criminal in 
England, may 
not be ſo in 
Vermont. 


ire Agence of the relation in differ- 


Th. end | 36 
e prigci- 


ples of the 
common law 
arecempetent 
to determine 


an act to be a 


crime, and to 
puniſh 3 but 
ſhort efdeath, 
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Lord Manc- 
field, as A 


Judges 


His opinion 


On the Statute adopting 


action, which ſhall be, notori.- 
ouſly, and flagrantly, injuring 
to ſociery | in this State; althe! 
ſuch an action had never been 
done, or even heard of in Eng 
land, and to declare a puniſh: 
ment, but ſhort of death. 
Lord Mansfield was powet 
fully attached to the monarch. 


ical aud ariſtocratical principle 


of the Britiſh governmett 
Whenever theſe intervened. | I 
a caule, they had great influ 
ence on his reaſonings. In o- 
ther queſtions merely of a civi 

nature, he was a great, and a good 
Judge. No Judge, perhaps, it 
that country, ever had a mote 


thorouzh knowlege, both d 


the principles and precedeni; 

of the common law. His jud: 
cial opinion may be conſidered 
as a common law precedent, is 
the conſtruction of this ſat: 


em ute. e England' 
| lays 


mon law » 


the 
ſays 
ſcie! 


p01 
cede 


ys he, would be an abſurd 


"Wl ſcience indeed, were it decided 3 
* 8 : : 
10 upon precedents . only. . rre- Wr 
eedents ſerve to illuſtrate princi- Kanal & ale 


les, and to give them a fixed 
nel Ped = B 0 
b. Neettainty; but the law of Eng- 
An land, which is excluſive of poſ- 

lire law, enacked by ſtatute, 


„ Lepends upon principles; and 
dete principles run through all 
pia gde cafes, according as they fall 
71 in with the one, or the other of 


them.” | 


We may then lay it down, 


What this fatute gives the citi- 
3006 ens of this State the rules, max- 
5, * {ims, and precedents of the com- 
non mon law, ſo far as they ſerve to 
! *Miuftrate principles—principles 
lens only, which, from the fituation 
Jul Kot fociety with us, exiſt in this 
ere fare ; but does not impoſe upon 
1 hem thoſe principles, which 


tom the particular circumſtan- 
and 5 R | 


CCS 


This ſtatute 
adopts thoſe 
principles of 
the common 
law, which 
are applica. 
ble, &c, ra 
ther than the 
precedents. 


— — oe 
Os 7 7 


—— OI 
= 


> — 
2 — 
1 a — p* 

— , ,],‚§«‚˖, . 


—— 


— 


A AA. * . 5 1 
„„„„/%öo4 . 7 oro - , N 
— ͥ ca — p » . = — — 
. 


<= | ———— ——_ ove das. 


138 


— 


. 
© & 2 
. a 
* — — 1 


Adopting 
ſtatute, &c. 


1 


only in Englancc. 


On the Statute adopting - + 


ces of that government, exiſt 


J The Berg Ges on 5 0 recitethat, 


„ Whereas the flature law of 
England is fo connected and in. 


ter woven with the common lay 
that our juriſprudence would 
beincomplete without it ; there. 
fore it is enacted, that ſuch ſtat. 
ute laws, and parts of laws, of. 
the kingdom of England and 
Great Britain, as were paſſed 
before the firſt day of October 
A. D. 1760, for the explanation 
of the common law, and which 


© are not repugnant to the conſt. 
tution, or ſome act of the legiſ- 
lature, and are applicable to 


the circumſtancesof theſtate, are 
hereby adopted and MADE, and 


ſhall be, and continue to be, law 


within this ſtate, and all courts 
are to take notice thereof, and 
governthemſelves accordingly.” 


In 


T; ? 
# * 


the Common Law: England. 139 
s In this fection the? words 
Land are applicable tothe cir- 
* cumſtances of the ſtate,” ren - 


» . 


der an we comment unnecellary. OR * 
Indee though theſe words are this fe tion. 


not expreſſed in the former ſec⸗ 
tion, tamen tacite inſunt; they 
ue contained. in ſenſe. 
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A DisskRTATION 
ON THE 


STATUTE or CONVEYANCES. 


„An ACT for e Deeds and | 
and regiſtering Deeds an 
e 


Fer preventing Ae 


lent fales, and incumbrances of 

real eftates, and to the intent it Preamble. 
may be betler known what title 
or intereſt perſons have in or to 

. Hate as ne; Mall ger 10 

8 


E it enacted, c. That all 

deeds and conveyances 1, Seco. 
of any houſes or lands within | 
this ſtate, ſigned, ſealed and de- 

lvered, by the parties granting 


the ſame, * good and fl 
| fu 
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ful authority, atteſted by two oz tems 
more 'witneilts; and acknowMheld 
edged by ſuch grantorz'or-gran-|ſſuoth 
„tors, before 4: uitice: of Peace, 
and recorded at length in rhe 
© Town Clerk's records, Where 
ſuch houſes or lands do lie, ſhalt 

be valid to pals the ſame, with: 
out any other act or” ceremony 

in the law, whatſoever ; win 

of livery of ſeizin, or atornment 

of poflefiors,.notwithitanding,"'M 

The intention'of. the: legiſla 
ture, in paſſing this act, is fully 
ſd in eXpreſſed in the preamble : 
the preamble, and it will be neceflary, in the 
tene io conſtruction, to have an og | 
3 conſtantly upon this intention 
ee The intention is“ general 
__ »» give. a notoriety: to al rina cal 
titles, and legal claims too up 

on any Dl erer MN Lu 

flare... Ae 226 152180 2 

„ For the „ 1 hb Wet ad 
1 eurity of creditors, | co hold 
ms of | demands 


of Conveyances. 


u emands the lands of debtors, 


wother act, made liable. 


-2dly. For the information of 

qrchaſers, that erery one, who 
wopoſes. to purchaſe any land, 
ay know where to find cvidence 
f his vendor's title, and of all 
ncumbrances in any way af- 
kding the ſame. 


WW cnacted, that all deeds. or 
onvep andes, &c. Altho? this 

tute points aut no particular 
peeies of conveyance; yet It 

evident, that the legiſlature 

ud, prineipally in view, that 
ecies; which is moſt common 
u this: ſtate, by deed poll, and 
gealled a bargain and ſale; in 
mich the tenements deſcribed 
(the premiſes are expreſſed to 


Wgauncee: ; and is executed by 


For attaining. theſe ends, it 


2d. For the 
benefit ot 
pur chaſers. 


Species of. 
conveyance. 


„ 2 3 
* 4 4 


gain and ſale, 


principally in 
view. | 


e bargained, ſold, conveyed, 
KK. by the bargainor to the 
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the bargainor only; for the 
execution of the bargainor on. 
ly is mentioned; but any ſpecies 
of conveyance, which containg 
words, operative at common 
law to convey,* will be equally 
| | | I valid; 
* The deed of and ſale is generally 
conſidered, by t a aw writers, as derived 
from the ſtatuteot 27th of Henry 8th, chap. 10. 
called the Statute of Ules, and as executed end 
force of that flatute, Bat it was in fact a com. Wivin 
mon law conveyance, and had its operation à 
common law: or, at leaſt, upon common las 
principles, and not by force of the ſtatute of ule 
The words of that ſtatute are, that where an 
per ſon ſlands or is ſeizꝭd of or in any honors, & 
lands, tenements, &c. to the uſe, confidence, ot 
truſt of any other perſon or perſons, &c. Such 
perſon or perſons, &c\ that ſhall have any ſucl 
uſe, ſhall be deemed anf adjudged in lawful fat 
in, &c. and the eſtate, right, and poſſe ſſion, & 
ſhall be deemed or adjudged in him or them 
which have the uſe,” &c. 5 

Were one ſtood ſeized to the uſe of a thiil 
perſon, this ſtatute executed the uſe in the third 
perſon, or rather gave him the legal eſtate; bt 


it does not extend to one, Who ſtauds ſeized ts 
Tie | his 


of Conveyances. 13 5 


ald; provided, that each; and 
a ö x 2 \ v6.” ' . * 117 * 5 — 
xery of the parties, from whom! Pe tte Ont 


Ja corte 


inply with the requilitions os ances. 


101. WY”. | 

ally de ſtatute. . e K+: 

| oon uſe. I. is probable, that, thoſe, who in- 
ul duced the claufe in this conveyance, which 
wen preſſes it to be to the ule of tlie bargainee. bac“ 
10% eye to the flatute of, uſeb; but that will not 


fend the operation of the ſtatute to a caſe not 
bin it. | Sore writers (vide Black. Com. ii. 
938) have ſuppoſed the bargainor, by implica- 
bn, to ſtand ſeized to the ule. of the bargainbe, ; 
ih that then the ſtatute: execntes the uſe. Bus 
fe is no room for ſuch implication. , The 
mus of the conveyance, generally, expreſs a 
ed transfer from the bargainor, and a depart. - 
6 not only with all his right in the premiſes, 


d by 
com. 
On A 
| law 
* uſes) 
e an 
3, CC, 
Ce, Oh 


Such 


fache with the whole premiſes, to the bargainee. 
eite truth is, that this circuitous mode of reaſoa- 
1, Ke as introduced by the circuitous modes of 


mier, which had been invented to get over the 
dient feudal reſtraints upon alienation, and to 


them, 


, virddiſ te landed property againſt the perpetual dan— 
e third lof eſcheats and forfeitures, to which it was 
- - bone. The judges and ſages of the law. habity— 


26d tc, to pur ſue the rights of real property, through 
bis Wuland intricate ambages and circuitous laby- 
rinths, 


* 
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LE Tr * 
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I ü ſaid, at common law; for 
G. Bows none of the, ſtatutes of Crea f 
a3 ſuch, bee Britain, as fuch, have any force f -- 
the State of in this ſtate. The rules of thi h 
Vermont. common law, which, with ug, be 
apply to the transfer, or to the 
rights of real property, are fey . 
anc ſimple. They are thoſe on-M ;; 
ly. which apply toallodial rights, 
All landed property, in thi 

ee, 


rinths, invented for the purpoſe of evaſion, hi ma 
almoſt loſt the idea of a ſimple right, or a din Wh 
mode of transfering ſuch right. When the fen 
dal reſtraints were taken off, and the right of the 
tenant beiter ſecured, they found it difficult u 
lay aſide their technical reaſonings. That the 
property ſhould paſs; by a direct transfer; «fron 
the bargainor to the bargainee, as expteſſed it 
this conveyance, appeared to them, too ſimple 
a tranſaction of ſuch importance. They, there 
fore, forced an implication, that the bargaindl 
was, by virtue of the bargain and ſale, ſeized d 
the lands meant to be conveyed, to the uſe of f 
bargainee, and then the ſtatute, as they exprell 
it, executed the uſe, or in plain Engliſh, the pit 
perty paſſed 16 the purchaſer. ide note to Ca 
Lieb. 275. 14% edit. 


of eee 


d 


State, is by the conſtitution and 


147 


Rules EE — 


common law, 


tn As, trul 'allodial ; that is, ab- which applyin 


he not hold, even in idea, 0 of a l bes 


ny FE. 8 

« Signed. bealed wy 8 
ed by't the parties granting the 
* fame.” The party or parties 


rhts, 

5675 conveying, are to ſign their 
bi be inſt 

440 names to the inſtrument, with 
their own hands; or make their 
„ a marks, if they cannot write, 


ire "which will be a ſufficient ſign- 
fer ng within the meaning of the 
Ante. Sealing, à :nce the art 
1 writing. has become general- 


nothing more than a mere cer- 


0 made it eſſential, and the ſtatute 
e bas made it equally neceſſary 


he pic ee =] 
N Y The 


ay Known, the diſuſe of arms 
and particular impreſſions, is 


emony; ; bur the common law 


with ſigning, in inſtruments of 


folure in the owner. Hedoes m nn 


lands. are Hm 


1101 


Signing, 


899 > 


Delivery. 


Authority to 
grant. 


Reſtreined to 
the right of 
the gtantor. 


of words 1s neccflary, in the 
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The ſeal may be of any thing, ct: 
which will adhere firmly; but of! 


it is not deemed necellary to 
put a particular, or indeed, any I cer 
impreſſion upon the ſcal. by 


The deed muſt be delivered con 


that is, given into the hands, or trac 


poſſeſſion of the grantee, or of Ml the 
{ſome other _ perion, for the Maw 
grantee's uſe ; but no ſet form 


delivery. | 
„ By the parties granting the 
«© ſame having good and lawful 


authority.“ Of this word, 1 
Authority : the 

Iſt. It reſtrains the right pal. che. 
ſing, to ſuch right as the gran. A 
tor had in the thing granted, ed: 
It is here thus guarded, not with- I I 
out reaſon ; for by the common fror 
law of England, a feofment ire- A 
quently gave a right, greater tt 
than that of the teofor ; and di 


operated to | diſcontinue the 


eſtate Nb 


of Convtyances. 


1p, eſtate; or take away the entry 

our of 1 perſons. 

to diy. It operates as an ex- 

0y Berg to conveyances, made 
by perſons, who, in law, are 

el, confidered as incapable of con- 

or tracing, or who, by reaſon of 

r of MW their ftuarion, are allowed to 

the Ml avoid their contracts. 

Im Such are infants, whoſe acts 


the WY are vo! pag] when they come 
C 


the WM The 05 of femes e 
wiul N idiots are abſolutely void. 
ord, The acts of lunatics were, by 
the Engliſh law, voidable, by 
pal. their heirs; but not by them- 
Tan {Mitives, even after they recover- 
nech Ned their reaſon. 5 
vith- This abſurd doctrine aroſe 


mon ¶ from a mere lophiſtical quibble. 
fre· “ A perſon could not plead, 
ater “that he was inſane, when he 
and W* did ſuch an act; for if he was 
the “ inſane, how could he remem- 
ate ber that he did the act.“ 
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An exception 
ot perſons in- 
capable. 


Infants. 
F-mes covert. 


Lunatics. 


170 


M V avoid in 


pelo. g 


Perſous under 
dutels. 


Convevances 
by power of 
atterney. 


be authenti- 
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This, not being founded on 
principles, will not be conſider. 


ed as law, with us; but ad 


done during lunacy may be 
avoided, by the lunatic, in per. 
ſon, when: reſtored to n 
or by his heirs. 


Perſons under dureſs, maya 2 
void any act extorted from them 
by force, or compulſion. O07 0 


zd. It gives 'a legiſlative 
ſanction to conveyances made 
by virtue of a power of attorney 
from the rightful owner. Fir 
a power of attorney gives, in 
the legal ſenſe of the word, a 
authority but from the ſpirit 


of the act, ſuch power of attot- 


ney muſt be executed, with er 
Pawer to. 


ery requiſite of a deed of con- 


veyance, and be authenticated, 
by acknowledgment and f- 


cord, in preciſely the latte 


8 manner. 


2 7 


13 iis 
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The word authority may 


| likewiſe be extended to ee 


commiſſioners, and to all 
ſons empowered by law to con- 
vey land, in which they have no 


| perſonal intereſt—and to place 
conveyances executed by them, 


in virtue of ſuch power or au- 
thority upon the ſame footing, 
in point of formality, with oth- 


er conveyances. 


„ Atteſted by two or more 
witneſſes,” by, ſubſcribing their 
names to the deed. 

| The ſtatute ſays nothing of 


the credibility, or competency 


of the witneſſes; but it ſtands 


with reaſon, that they ſhould, 
at the. time of atteſting, not be 
perſons, who by law are exclu- 
ded from teſtimony generally, 
or, who, from their ſituation, 
vould be excluded from teſti- 


mony, in reſpect to this partic- 
ular tranſaction. Under this 
laſt 


WitneſT s. 
Their credie 
bility, 


Ack nowledg- 
ment. 


Supplied, in 
ſome calcs, by 
proof, 


Effect of the 


Ten, 
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laſt "deſcription, all the partie; 
to the deed, or conveyance, 
as well as their wives, are tobe 
excluded from atteſtation. | 
„And acknowledged by ſuch 
grantor, or grantors, before a 
Juſtice of the Peace.” - The par. 
ty granting muſt perſonally, 
acknowledge the inſtrument to 


| be his free act and deed be. 


fore a Juſtice of the Peace; who 
is to certify the ſame, by in. 
dorſement ; but the acknowl- 
edgment may be ſupplied by 
the oath of the witneſſes, or by 
other proof, in the caſes, and 
in the manner ſpecitied in the 
firſt and ſecond proviſo in thisact. 

Such acknowledgment of the 
party granting has the force tv 


acknowledg- ſuperſede the neceſſity of call- 


ing the witneſſes, to prove the 

execution of the deed, on trial; 

for ſuch acknowledgment ſhall 

give it credit, prima facie, to be 
| taken 


of Conveyances. 133 


3 


1 


» Niento have been executed, in 

e, Ne manncr, an for the purpoſ- 
e. . aps in ſuch deed. It 

„ prim 2 facie, evide: 1 
bon! y 5 5 ay; perſon or perſon 

zünſt whom the deed. 155 


1. produced, may peach the 

y, zecution, by legul proof. d 

to And rec orded at length in 

je. ie town clerk's record, where Ahe record; 
ho Dich houſes or land do he.” 

in. here is afterwards, a proviſo 

l. Wi the act, that in towns, where 

by lere is, or hall be no town 

by erk elected, ſuch grants, &c. 

ind 10 be recorded in the county 


the MW'erk's office of the county, 
act. here the lands lie. It will not 
the e neceſſary, if after the deed 
to Ne once recorded in the office of 
all- Wie county clerk, there ſhould: 
appen tobe a town clerk e- 
Iected in the town, &c. that 
he deed ſhould now be record - 
Lin that office; and if the 
& town 
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Operation 
of the deed, 
thus authens 
ticated, 


Superledes 
livery and at- 
tornment. 
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town be ſet to another county, 
the record before made is ſuffi. 
clent—a deed, once recorded, 
in the office appointed by law at 
the time, has immediately its 
full operation. 

A, deed of conveyance thus 
ſigned, ſealed, and delivered by 
the party granting, having good 
and lawful authority, that is ca. 
pacity, right or power; and at. 
teſted by two or more legal 
witneſſes; acknowledged or, 
as the caſe may be, proved be. 
fore proper authority; and re. 
corded in the office appointed 
by this act, ſhall be valid to 
paſs the houſes or lands, accot. 
ding to the intention of the 
grant, and the right, intereſt, 
and power of the parties grant. 
ing, without any other act ot 
ceremony in law whatever,” er 
which the law may have here 
tofore required, © want of lire. 

EDD | : 72 £ & 7A ES 2 
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. ry of ſeifin, or attornment of 
the poſſeſſors notwithſtanding.” 
Livery of ſeiſin, under the 


VN it 
in feudal domination, was not a 
mere ceremony, but the very act 
hid of transfering. the feud, for the 
| by intent then expreſſed, by the 
oo berſon transfering, before the 
ci. peers of the county. It was, 
1. Det liſt, by parole; afterwards, 
eg by writing; and was witneſſed 
5 Jaa the ſpor, by the peers, or 
he. nther the names of thoſe pref; 
| re. Dent were entered by the clerk, 


ute Nat the foot of the writing, which 
3 to came to be called a deed of 
eolfment, or, by way of emi- 
the nence, a feoffment. Accord- 
creſt ngly, livery of ſeiſin is defined 
rant. U be *a corporal inveſtiture 
act of ofthe land.“ Aſter feudal ten- 
„ ri ures were abolithed, livery of 
here beiſin, although a mere ceremo- 
f lire: ny, ſtill continued to be held 
1/7 ceſſary, in ſome ** 
the 


Livery in the 


feudal 
uUrgsSs 


den- 
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Attornment. 
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the complete operation of x 
CONVEYANCE. 

The ſame may be ſaid of an 
attornment, which, under cer. 
tain circumſtances, came in the 
place of livery of ſeiſin. Where 
the lord aliened to a third per- 
ſon, any lands in the poſſeſſion 
of his tenants, who held of him 


by rent, or by any kind of feu-f 


dal ſervices, the law did not 
allow the lord to make livery 
of ſeiſin on the land; becaule 
an entry on the land, by the 
lord, was held to be a diſſeiſin 
of the tenant. The attorn- 
ment of the tenant was, there- 
tore, introduced, to complete 
the title in the alienee, ** and 
was,” as Littleton ſaith,* © no 


other, 


Eb atlurnment eft nul auler en effed, for/que 
quant le lenant ad oye del grant fait per fon ſeignior, 
que meſme te tenant agrea per parol a le dit grant, 


ficome adire a le grauntee, eo moy agree a le grant 


fait 


othe 


ena 
mad 
doth 
ſaid 


| grant 


com! 
to ve 
grant 
or tO 
of a 
tornr 
ry of 

TI 
b, n 
of cc 
Dut t 
mode 
cerer 
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other, in effect; but when the 
tenant hath heard of the grant 
made by his lord, the tenant 
doth agrees by word, to the 
ſais grantee, I agree to the 
grant made to,you, &c. But 
'- Wcommonly to ſay, Sir, I attorn 
n Mio you by force of the ſaid 
im grant, or I become your tenant ; 
u- Wor to pay a penny, &c. by way 
ot Wot attornment:“ and this at- 
17 Wtornment had the effect of live- 
ile Wy of ſeiſin. „ 

he . The operation of this ſection n Unia of 
ſin Nis, not to ſet aſide other modes the 284 fec- 
n- Wot conveyance, before lawful ; 7 | 
re- but to privilege this particular 

ete Inode — to ſuperſede all uſeleſs 

nd Nccremonies, which had nothing 

no but 


| = . . 5 
r, ta vous, Sc. on, Feo ſue bien content de 
, a , | le graunt 
oi a vous 3 Mars le pluis common atturnement eft, 
que Wore, Ser, geo etturna a vous per force del dit 


r AE. 


8 


ih graunt, ou jeo devergne voſtre tenant, Sc. ou crers 
1 a grailee un denier, ou un maile, ou un farthing, 
er 72 d' attornement,” Coke Litt. p- 309. c. 10. 
ah ee. 156. : ® . 1 n 


ad. Section. 


Conveyance 
not to be va, 


lid to holdz 
unieſs, &c. 


45 
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but a veneration for antiquity 


to ſupport them to baniſh the 
technical, circuitous rea{onin 


which had long perplexed the 


doctrine of conveyances, and, 


in this mode, to bring it back 


to common ſenſe, to a dire 
transfer of the right, freely, 
ſimply, and abſolutely. 

'Vo render this mode of exe. 
cuting, and authenticating con- 
veyances univerſal, in thisState, 
it 18, in the next ſection, enacted, 
“That no bargain, ſale, mort. 
gage, or other conveyances of 
houſes or lands, made and exe- 
cuted within this State, or at- 
tachment ſerved thereon, ſhall 
be valid in law to hold ſuch 
houſes or landsagainſt any other 
perſon, or perſons, but the 
grantor, or grantors, and de- 
fendant, and their heirs only; 
unleſs the deed, or conveyance 


thereof, be acknowledged, and 


recorded 


ity 
the 
ing 
the 
nd, 
ack 
rect 
ly 


Re. 
on- 
ate, 
ted, 
Ort- 
8 OL 
exe 
* ats 
hall 
uch 
ther 

the 
de⸗ 


NCC 
and 
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recorded in manner as is before 
expreſſed; or unleſs minutes 
de made of ſuch mortgages in 
the town records; which mi- 
nutes ſhall reſpectively contain 


Ihe deſcription and boundaries 


of the land mortgaged, the 
names of the mortgagors and 
mortgagees, the mortgage mo- 
ney, the times when payable, 
and when regiſtered ; or unleſs 
anatteſted copy of ſuch attach- 


ment, and the officer's return 


thereof, be filed in the ſaid 
town clerk's office,” 


Mortgages 
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OR —— 


Attachment: 


The former clauſe added lit 


tle or nothing to the common 


aw requiſites of a deed of con- 
veyance, except the acknow- 
ledgment and record; and the 
latter clauſe is confined to the 
acknowledgment and record 
only, If a conveyance have 
every other requiſite, and want 
theſe two, it ſhall not be valid 
SUL 70 
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Conſituction. 


Subſequent 
purchaſer 
without no- — 
tice, if his 
deed be firſt 
recorded, ſhall 
hold the land. 


On the Statute 


to hold, that is, it ſnall be void, 
againſt all creditors and ſubſe. 
quent purchaſers ; but ſha!l be 
good againlt the grantor ; for 
he can not beinjured for wan: 
of notoriety. It will be good 
againſt the heirs of ſuch grant. 
or ; for, as heirs, they are not 
expoled to any injury, or loſs, 
by the neglect. 

Upon this clauſe there ariſe 
ſeveral queſtions of conſtruc- 
tion, on which the whole ben- 
cficial operation of the act de- 
Ro 

Suppoſe that, A. conveys 
to 5 a piece of land, by deed, 
under his hand and ſeal, pro- 
perly atteſted and acknowled- 
ged, and B neglects to record 
his deed ; afterwards C, with- 
out any notice of B's deed, 
purchaſes of A the ſame lands, 
who executes to C a good deed, 
and acknowledges it before 

| Proper 


of Conveyances. 


d, proper : authority, and the deed 
e. de recorded according to law 
„ itkterwards B procures his deed 
3» Wot the ſame lands to be record- 
n+ Wed. The queltion is, whether, 
by the genuine conſtruction of 
the ſtatute, the title, as againſt 
not 5, is veſted in C, on his deed 
being firſt recorded. 

The preamble will ſerve as a 
key to the intention of the Le- 
gillature on this point. To 
the intent it may be better 
known what title, or intereſt, 
perſons have in or to ſuch eſtates 
as they offer to ſale As much 
s to ſay, To the intent that 
no purchaſer ſhall be deceived 


ed- My prior and ſecret conveyanc- 
ord Des, which he has it not in his 
ith. Hover to diſcover,” let all deeds 
cd, Hand conveyances of houſes or 
ads, lands be recorded; and if not 
ed, recorded ſo that ſubſequent, 


fore ina fe 9 of the ſame 
er #8 houſes 


—— 4 


| Reaſon of 
this conſtruc- 
Liog, 


If ſubſequent 
purchaſer ne- 
lect, the for- 
mer may hold. 


hall hold the land. 


Subſequent 
purchate,witn 
notice, frauge 
ulent, chere 
ole void. 


ſhall not be valid to paſs ; chat 
is, againſt ſuch purchaſer, it! 


On the Statute + 


houſes or lands, by repairing to MW re 


the records, may be aſcertained to 
of ſuch conveyances ; the ſame Ml de 


ſhall be utterly void, and the 
prior purchaſer ſhall ſuffer the 
loſs in conſequence of his own 
laches. No other conftruQton 
can give a beneficial operation 
to the ſtatute, agreeably ro the 
apparent intent of the Legiſla- 
ture, Let the loſs fall where 
the negle& has been. But i 
C negle& to record his deed, 
and B's ſhall be firſt recorded 
and afterwards C's—here there 
has been a neglect in both; and 
B, through the laches of G 
having procured his deed to be 
firſt authenticated by record, 


2. In the caſe above put, i 

C had full notice of B's title, Le, 

though the deed ſhould not bel ma 
recorded, 


of. Conveyances. 


>10 MM recorded, and he then proceed 
ned to purchaſe, and firſt record his 
mc deed, whether he ſhall hold the 


that land againſt B, notwithſtanding 
„ it fuch notice: | 

the] No man can, with a good 
the Ml conſcience, take advantage of 
own Ml the laches of another, to his di- 
on rect injury, unleſs where it is an 
tion even caſt, that is, where there 
the muſt be a loſs on the one fide, 
2 1112- or the other. In ſuch caſe, 


here 


the firſt in diligence ſhall be the 
ut it 


firſt in right. This is frequent- 
jeed Ml iy the caſe between creditor 
rded, MW and creditor, and ſometimes, 
there between creditor and purchaſer. 
z and The rules of law ought never 
of Goo be ſo conftrued, as to oppoſe 
to bel tie niceſt ſenſe of moral obli- 
cord, tation. As moraliſts, we con- 

emn the tranſaction. If we 
ut, I refer to the intention of the 
title, Legiſlature, „to the end it 
ot Del may be better known,” &c. it 
ded Om 5h 18 
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On the Statute + 


is evident, that C, in the caſe 
laſt put, having notice of B' 
previous purchaſe, was not with. 
in the miſchief, and, therefore, 


not within the equity of the | 


remedy. This was ſo deter. 
mined in the cauſe of Morn 
ex dem. Ludlow vs. Gill. 
It is clear from theſe principles, 
that C's deed, in this caſe, az 


againſt B, is void. It is alſo 
fraudulent conveyance, within 


the equity, if not within the 


very letter of the third 


Where a pri- 
or parcheſcr 
corceals his 
purchaſe, to 
deceive a ſub- 
ſequent pur— 
chaſer. 


graph of the Ad for the pre- 
vention and puniſhment a 


trauds and perjuries.” 


3. If, in the caſe firſt put, B 
not having recorded his deed, 
be pretent, and fully conulant 
of C's purchaſe, and give C 1 
information, and ſhould imme- 
diately procure his deed to be 
recorded, before C's ; whether 
B ſhould, in this caſe, hold thi 
land againſt C? This 


years, 


of Conveyances. 


This would clearly be a groſs 
fraud upon the ftitute——lt 
would be making a diſhoneſt 
and injurious advantage of a 
wilful neglect. B's deed ought, 
in this cate, by retroſpect, to be 
conſidered as originally fraudu- 
nt, and deſigned for an impo- 
f110n, and ſo void, as againſt C. 

Of attachments and mortga- 
ges, nothing need be ſaid; but 
it may be neceſſary to obſerve, 
that the word /and, in this ſtat- 
ute, comprehends not only lands 
in the literal ſenſe of the word, 
but every intereſt in, or iſſuing 
out of, land; and is fo far equi- 
Yalent to the word rcnements.— 
It is, therefore, neceſſary, that 
grants of life eſtates, terms for 
and all other grants, 
which incumber the lands, or 
derive to the grantce any right 
to iſlue out of the land, ſhould 
be acknowledged and recorded, 

or 


It is fraudu- 
lent, and will 
poſtpone che 
pt ror pur 
chaſe. 


' Ivers whe 
Chandler. 
Ante. 61. 


Meaning 
of the word 
land, in this 
ſtatutes 


Crants of 
what eſtates 
are compre— 
hended in 
thi: ſtatutes. 
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2 


A defieiency 
as to deviſes, 
and pactition 
of inteſtate 
eſtates. 


Mo. 2 
— * „ 25 
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On the Statute 


or they are not valid to paſ 


within the ſtatute. 

To complete the notoriety 
of titles to lands, and bring the 
whole under one view, the lays i 
are ſtill deficient in two inſtanc. 
es. Wills, by which lands ar: 
deviſed, are not required to be 4: 
recorded in the ſame office with 
deeds, nor the partition made, 
by order of the Judge of the 
Court of Probate, among the 
heirs of inteſtates. The re- 
mainder of this ſtatute needs no Mactic 
e on | 1 


fl A DISSERTATION 


ety „ ON: THE 
the wy UE: 12 
wlll STAT UTE or OFFSETS. 
ane. | 97S: 

are MI 

bel An ACT for allowing and 

with regulating OFFSETS.” 

ade, | 


the 8 | 

the By this ſtatute it is enacted, | 

re-. That if the plaintiff, in any 1. Se&ion, 

$ no ation depending before any . 

court, on bond, bill, note, or 

other contract, ſhall be indebted 

to the defendant in ſuch action, 

the defendant, after pleading 

the general iſſue, or confeſſing 

the plaintiff's cauſe of action, 

may plead an offset of any ſum 

or ſums due to him from the 

plaintiff, as aforeſaid.“ | 

It is obſervable upon this 

Cauſe, chat a defendant is al- 
lowed 


What de- 
mands may 
S oet. 


They muſt 
be founded in 
contract, ex- 
preſs or ime 
plied, 


On the Statute 


lowed to plead an offset in thoſe 
actions, which are founded on 
contracts only; not in thoſe, 
which are founded on torts,— 
The words indebted, due, are 
here to be taken, not in their 
appropriate ſignification, as con. 
fined to ſpecific ſums and liqui- 
dated demands, but more gene. 
rally, for any demand, which 
one man has againſt another, 
by virtue of an expreſs or im- 
plied contract, whether of 2 
ſpecific ſum, or ſubject to eſti 
mation. The diltinetion be. 
tween debt and damage, does 
not reach the meaning of the 
ſtatute. An aſlumpfit ſounds 
wholly in damages, and yet is 
founded oncontract. An action 
of debt lies againſt an officer, 
for an eſcape, both negligent 


and voluntary, and yet the ac. 


tion is founded on a tort.—Þy 
6 Proper attention to this dil 
| tinction 


of Offset. 1 69 


allowed to plead in offset; for 

he may plead an oilget of any 

um or ſums due to him from 

be plaintiff, as aforeſaid, that 

„ on bond, bill, note, or other 

contract. 

© Which plea ſhall be in the 24 cru: 

mature of a declaration in one 


ble inction, we hall be able to de- 5 
u ermine with preciiion, in what N 
Ie, kind of actions, oflscts are allows- 1 
ae, and in what, they are not. |. 
ac WThe fame obſervations may be {ny 
WW pied to the nature of the de- HW 
on nnd, which the defendant is 1 
Jul- | | 

| N 

19 


0es | | 
= * more counts, as the nature 
u & the caſe may require ; and, 
gf the plaintiſf thall plead the 


general iſſue to any or all the 


Hon 2 

55 dunts in the defendant's plea, 
| 0 It ſhall confeſs the cauſe of ac- 
8 10. en contained in any or all the 


Byncs in the defendant's plea, 
e way in like manner plead an 
dil. Mete ; | 
+ ur of any ſum or ſums due 
* to 


1 

1 

* . 

Til | 

% 
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we 
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Beneficial 
law, 


On the Staiute 


to him from the defendant, as 
aforeſaid; and the iſſue and 
pleadings being -lofed, the jury 
{hall be directed to find gene. 
rally ſuch ſam or ſums as ſhall 
be found in arrcar froim either, 
and judgment {hail be rendered 


thereon accordingly.” 


By this clauſe, the plaintiff is 
allowed to reply to the defend- 
ant's plea of otiset, by offering 
in the ſame manner, to offset 
any further demand, which he 
may have againſt the defendant, 
of the ſame nature; that is, any 
demand ariſing on contract. 

This is indiſputably one ot 
tie moſt equitable and beneh- 
cial laws to be found in any 
code. It is calculated on the 
maxim, Intere/t republicæ, ui is 


fit litium “ It is the intereſt 0! 


the State to terminate, ltiga- 

tions.“ It ſerves to control the 

litigious ſpirit of ſuitors, by in- 
volving 


VC 


of Ofels. 


volving their intereſtalternately 
in a full ſettlement of every li- 
tigated demand, with a great 
ſaving both of time and 
Pence. | 

One diſtinction relating to 
the right, in which any demand 
b claimed to be due, though 
not A in the ſtatute, ex- 
its in the nature of the thing. 


A 


The dema Fig of both plaintiiF n:mand muß. 


and defendant mult be mutual, 
that is, in the fame right, or 
they will not beallowed to offset 
one againſt the other. To 1i- 
uftrate this by example—=—- 
A, as executor or adminiſtrator 
of B, brings a ſuit againſt D, 
for a debt due to his teltator, or 
nteſtate. Here A brings the 
action, in alieno jure; he repre- 
tents the right of another. In 
113 caſe, D may offset any de- 
wand which he has againſt A, 
i the ſame right, as executor 
or 


he in the 
ſame right. 


E xecutors ant 
ad aniniſtrit⸗ 
OTS. 
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Heids of 
corporations, 
truſtees, &c, 


Resſon of 
this conſtruc- 
tion. 


On the Statute 


or adminiſtrator of B; but no 
demand which 1s perſonal of A, 
Nor can A reply in offset againſt 
D. any demand exilting in his 
own right, but is confined to 
Ii:ich only, as he claims in right 
of his teſtator, or inteſtate. 

The ſame rule holds in all 
actions for or againſt heads of 
corporations, truſtees, ailignees 
of bankrupts, and all perſon 
who repreſent the, rights | of 
Others. 

This conſtruction is . 
to prevent a perpetual contu- 


ion, and even violation of rights, 


It would be groily unjutt 1 in a 
truſtec, to apply the truſt to his 
Own benefit ; and it would bc 
no leſs un juſt i in the law to allow, 
much more, to compel ſuch ap- 


plication. The manner of 


pleading, and the duty of the 
Jury, are pointed out, too cleat- 
Iv, to need any illuſtration. 


That 


Of Offiets.. 


NO c That where there are mu- 
A. wal judgments between the ſame 
ut I parties, in any court (in the 
his „me core 7 ) uch court may, on 
to notion of either party, offset 
zt I uch judgments againſt each 
| other, and execution ſhall iflue 
for the balance only.“ 

Here it is expreſſed, that the 
judgments to be offset againſt 
each other, be mutual. This 


be between the ſame parties, in 
the fame right, as was obſerved 
on the firſt paragraph. 

« Provided, that no ſum due 
on account, the balance where- 
o mall not be aſcertained un- 
der the hand or hands of the 
paity or parties ; nor any bond, 
bill, note, or other contract, not 
due or payable before the com- 
wencement of the plaintiſi's 
Aion; nor any bill or note 
bid, endorſed, or aſſigned to 

Th | the. 


5 to be underſtood, that they 


73 


— ——— 


Section II. 


Proviſo. 


Accounts, 


. 


Gn the Statute 


the plaintiff or defendant ; ſhall 
be allowed in any plea of offset, 
unlels it thall appear on trial, 
that notice of ſuch ſale, endorſe. 
ment or affignment was given 
by the party holding ſuch bill, 
or note, to the oppolite party, 
before the commencement of 
the plaintiff's action, which in 


tuch caſe ſhail be taken to be 


the day of ſerving the original 
Writ in the action.“ 

A ſum due on account, and 
acknowledged under the hands 
of the parties, or the hand of 
the party; againft whom the 
demand exiſts, is on a footing 


with other contracts; but 


where the account is ſtill open, 
a different mode of trial is al- 
lowed, and the parties are, for 


certain purpoſes, admitted to 


their oaths, It would there- 

fore create much cbnfuſion to 

allow ſuch accounts to be plead 
it in 


Of Ofete. 


in offset in actions, which have 
a different mode of trial, and a 
dillerent mode of proof. 

The parties are not allowed 
to ollset any demand, which 
vas not pay able before the com- 
mencement of the phhintift's 
gction. Probably the legiſla- 
ture conſidered, that as ſuch 
debts were not made payable at 
the ſame time, the parties, in 
their contracts had, not in con- 

templation a mutual cr edit, and 
it would be hard that the plain- 
ut ſhould be over balanced and 
ſubje cted to colts, by reaſon of 
demand, which did not exiſt, 
in force, at the time, when he 
commenced his action. Might 
it not, however, 1ave been bet- 
ter, both in a public and private 
view, that ſuch demand thouid 


have been allowed to the time 
of trial, ſaving the coſts to the 


party, aan whom 1t ſhould 
be produced? It 
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Of endorſed 
Av 4cs & bills, 


On the Statute 


It is a very juſt and equitable 
proviſion, that no bills or notes 
jold, endorſed, or aſſigned to 
either party, mould be allowed. 
in any plea of offset; unleß 
notice of ſuch ſale and endoffe 
ment or aſſignment ſhall have 
been given by the party hold- 
ing the ſame, to ls oppoſite 
party, before the commence. 
ment of the plaintiff's action; 
were it otherwiſe, one of the 


parties might, by ſecret purch- 


aſes of ſuch bills or notes, often 
inexpectet} ty, and indeed un- 


juſtly, ſubſe the other to coſts 
It is much more agrceable to 
the principles of right, that the 
debtor ſhould” employ his pro- 


perty directly, in the payment 


of his debts, than that he ſhould, 


attempt ĩt in a circuitous: Way, 
by ſuch purchaſes, and with 


an expence and coſt to the 
creditor, 


The 


fi 4 


pro? 
leſc 
ſerv 
ſpec 


ho 


iron 
and 
tat 
with 
be b 
he 
in h 
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Are: 
iſh 
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hl 
Thi 
hi 


per! 


of Offsets. 


© Bills? and © Notes,” in the 


| 5 proviſo, are attended with no 
8 leſcrip: ive words, which may. 
© Wive to deſignate the particular 
0 ſpecies here intended. It may, 
1. I however, be collected, both 


from the reaſon of the thing, 
f and from the former part of the 
a. ſtatute, taken in connection 
vith the proviſo. They muſt 
be bills and notes, on which 
he party pleading can demand 
n his own name; on which 
the law, agreeably to principles 
ready exiſting, would eſtab- 
iſh in him a right of action, 
gainſt the other party, in vir— 
nue of the indorſement. Such 
we thoſe bills and notes only, 
which are called negotiable. 
This includes all bills and notes, 
which are made payable to any 
perſon or order. 
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By bills and 
notes in the 


proviſo, are 
to be under- 
ſtood thoſe, 
which are ne- 
negotiable. 
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The proviſo 
gives no- 
thingz but 


liriits an an—. 


tecedent right 


The parties 
are not to 
plead in ofſ— 
ſet debts due 
to others. 


On the Statute 


It is obvious to oblerve, that 


the proviſo givet no right; but 


that it limits a right, ſuppoſed 
already to exiſt. It limits the 


generality of the impreſſion in 


the firſt clauſe. It is there 
ſaid, that if the plaintiff in any 
action, &c. be indebted to the 
defendant in ſuch action, che 
defendant, after pleading, &c. 
may plead an offset of any ſum 
or ſums due to him in like man. 
ner, that is, on bond, bill, note, 
or other contract. This clauſe 
gives the parties a. different 
mode of effectuating their de. 


mands, but gives them no new 


perſonal right in any contra. 
The parties are not authorized 
to plead in oſſset a debt due to 
others, but debts ſever ally due 
to themſelves. Every other 


bill or note, whatever aſſign. 
ments or endorſements may have 
been made, or powers of the 


moſt. 


tC; 2 


contract and demand of the in- 


dorſer, to whom the bill or 
note was flrſt and alone made 


payable. Negotiable bills and 


notes 'muſt have been alone in 


contemplation ofthe legiſlature, 


in this ' proviſo ; for it would 


have been unneceſſary, and ev- 
en abſurd to regulate or limit 
thoſe matters in a proviſo, 
which were not introduced in 
the bedy of the act, and upon 
which the proviſo, therefore, 
could not operate. 5 

Theſe obſervations may ap- 
pear ſuperfluous to profeſſional 
nn; but 1 thought it neceſſary 
0. be thus particular, in this 


point 


bl umple kind piven; to >the „„ 
payee,” the aſſignee, or indor- yo 
ſee, remains, in confideration' of 
law, as between the parties ofig- 
ally contracting, the debt, 


180 On the Statute, &c. 


point, becauſe the queſtion has 
| been agitated in, the lower 
courts, fome of which have 
put a different conſtruction o 
the act. 5 
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ON THE 


NEGOTIABILITY or NOTES. 


Ir. is propoſed, firſt, to take a Propofirions 
brief view of the laws and To be conſi- 
practice upon promiſſory notes, PR 
payable to order, or bearer, as pig . 
eſtabliſned in Great Britain; 
and, ſecondly, to conſider them 
upon prenciples, independent 
of eſtabliſhed laws and cuſtoms. 


2. On prin. 
ciples, 


f the Iaws and practice upon 
promiſſory notes in Great Brit- 


aln, 
In 
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Britiſh law 
on notes, 


1. Ld. Raym. 


180. 


Rights ot the 
endorſee 


theſe 


not ſettled at 
common law 


On the Negotiability 


— 6 


13 


bog Great Britain, there are Neth. 
— kinds of promiſſory nego. « by 
tiable notes; the one payable {ar 
to ſome perſon, to A. Biff pri 
inſtance, or his or der; the oth er 
ex-to A, B. dr ee Note fur 
payable to order had been held rio 
to be negotiable by 'endorieW* en. 
ment, at common law, as w euf 
obſerved in the caſe of Nich ot! 
ſon vs. Sedgwick; and action 
had been ſuſtained: by the en. 
dorſee of ſuch notes againſt the 
maker. In the ſame caſe it wa 
ſaid, that an action had neve 
been allowed in the name of the 
bearer, as ſuch; and it was de 
termined accordingly in thi 
caſe. It was not, howeve!, 


ſettled for law, that the  endotW'or: 
ſec of a note payable to order wit 
might maintain an action ame 


gainſt the maker, till the ſtat tio 
ute of the 3 and 4 of Anne. rue 
This ſtatute recites, that 

« Whereas ß 


5 vo Notes. 8 
00 Whereas it hath wa held 


are Ie that notes in writing, ſigned | 


go. “by the party who makes the 
wes ſame, whereby ſuch party 
for; promifes to pay unto any oth- 
other perſon, or his order, any 
ot furn of money therein men- 
ell tioned, are not aſſignable or 
le: Sendorfible over, within the 
wa euſtom of merchants, to any 
«other perſon; and that ſuch 
*nerſon to whom the ſum of 
money mentioned in ſuch 
note is payable, cannot main- 
Wa tain an action by the cuſtom 
of merchants, againſt the 
perſon Who firſt made and 
bligned the ſame; and that 
tha any perſon to whom ſuch note 
even mall be affigned, endorſed, 


within the ſaid cuſtom of 


eds e eignes 


rea 20 7 77 
1 $8 es kt ba Wo 


or made payable, could not, 


merchants, maintain any ac- 
e e ſuch! note againſt 
| perſon who firſt drew and 


j + 9%. Cv 
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<+irgned the ſame z therefore, I t 
to che intent to (QUCQUTAge 1 
trade and commerce, which? 1 
(as it is there Laid)! +*,will-be Ml © 
much advanced; if ſuch notes Ml «+ 
ſhall have the ſame effect s a 
inland bills of exchange. It MW * b 
EnaQting * 6.18 enacted, That all, Notes t 
bart. <© 1nwriting, that ſhall be made p 
* and ſigned by any perſon of Ml en 
** perſons, body politic or cor. o 
<« porate, or by the ſervant, ore 
agent, of any corporation, 0 
banker, gold{mith, merchant, MW * e 
Hor trader, who is uſually en- * n 
e truſted by him, her, or them, Wl *« c 
a to fign ſuch promiſſory notes e 
for him, her, or them, where. « x 
by ſuch perſon or, perſons, WM © p 
body politic. and corporate, * a 
„his, her, or their ſervant, or « 
_ © agent, as aforeſaid;-, doth or 4 h 
. ** ſhall promiſe to pay any other i «/ 
perſon or perſons, body politic 
and org, His, her, Ol * n 
"odio! : e their 


- of Notes. 


« their order, or unto bearer, 

« any ſum of money mentioned. 
jn ſuch note, ſhall be taken 
and conſtrued to be by virtue 
thereof. due and payable to 
any fuch perſon or perſons, 
body politic and corporate, 
to whom the ſame is made 
« payable ; and alſo every ſuch 
note, ayable to any perſon 
or perſons, body politic and 


„corporate, his, her, or their 


+ order, ſhall be aflignable and 


4 endorfible over, in the ſame 


© manner as inland bills of ex- 
change are, or may be, ac- 


* cording to the cuſtom of 
« merchants ; and that the 
« perſon or perſons, body politic 
and corporate, to whom ſuch 


« ſym of money is, or ſhall be, 
* by ſuch note, made payable, 


*ſhall and may maintain an 
action for the ſame, in ſuch 


manner as he, ſhe, or they 


* might 
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On the Negettebility 


might do upon an inland bil 

cc ef change, made or drawn 
according to the cuſtom ct 
mer chants, againft the Perſon 
or perlons, body politic and 
" ES "who, or whoſ: 
©" {Crvant, or agent, as aforeſaid, 
1 1 ed The Tame Y and tha 
© any perſon or perions, body 


** CL i 'POFate and politic, towhon 


* {uch note, k hat is Payable to 


55 % any perlon or perſons, body 


„politic and corpor ate, his 
& hex, or their ofder, is endoll. 
e aſſigned, or the money 

therein ment joned ordered to 
« be paid by endorſement there. 


e On, ſhall and muy maintain 
25 bit her, or their action, for 


= ſuch ſum. of money, eithet 
„ againſt the perfs! \ er perſons 
% body politic and _ Corporate, 


« who, or whole” fer vant, 10 


„gent, as àkore kad, 
f fuch note, or Aan any e 


lam, 


queſt; 
uch! 
comn 
ſuflici 
able 
tem 
Hills“ 
hich 
Vell! 


of Notes. KY 
the perſons that endorſed th 


« ſame, in like manner as in 
caſe of inland bills of ex- 
change; and in every ſuch 


uit.“ N — 8 181 105 


fs + hate infer ted this s ſtature: at 


U erge, becauſe ir ſhews the fitu- 


nion of theſe notes at common 


Ua, and the grounds of ſſubſe⸗ 


„. ment deciſions in their courts, 


ev wpon this ſubject. 
* After this act, no father 


exc {cueſtion was Made; Whether 


tuin ach notes were aſſignable upon 
common law principles. It was 
e icient,that they were aſſign- 
ons eble by the ſtatute, which put 
ate em on the tooting of inland 
Oels of exchange, the law of 
Aich had "OS been gte 
o& 180 kitled, 83 
be 1 "Of 


"Na 


6 action;ithe! plaintiff or plain- 
tifls hall recover his, her, or 
their damages, and d Colle or 


After this 
act, no queſ- 


tion was made 


at common 
laws 


Reſemblance 
of a prom ſſo- 
ry note en- 
dorſed, to a 
bill. of ex- 
change. 


2 Burr. 676. 
Heylen et al 
vs, Adamſon, 


F Endorſement 
may be ſtruck. 
out, 


is a direction to the maker, to 


On the icing * 


En the” 'Nore. ” 
W ils, a promilfory 00 


payable to order, remains in the 


hands of the original payee, it 
takes none of the properties of 


a bill of exchange, except its 


negotiability. When it is once 
endorſed, it has the principal 
properties of a bill of exchange. 
The endorſer becomes a drav- 
er, as well as an endorſer.— 

The endorſee is the payee ; and 
the maker 1s the drawce, with 
this diſtinction, that as between 


him and the endorſee, he has 
dready accepted the draw 


Of the Endorſement. . 110 


If a note have been endorſed 
to a third perſon, and not paid, 
the endorſer may ſtrike out the 
endorſement, and recover in his 
own name. The endorſement 


pay 


pay the contents 10 a chir 1 per. 
on, the endorſe. Every en- 
orſee has the fame right to en- 


dorfe the note over, EE rs q- 8 


bi riginal holder." 


"$8 


Vit 15 uſual bor the . to n 


fon his 'name blank, on the 
note, to be filled on occaſion. : : 
which may be done at any time 
before the Nr goes to trial 


0 o the Jury: 


The endorsement by a 


perſon, who mighthimſelt main- 


tain an action on the note, is 
good to transfer the right to 
the endorſee; as, by an ad min- 
iſtrator, on a note given or en- 


dorſed to his inteſtate; or by 
the huſband, on a note given 
or endorſed to the wife, While 
pole: but the declaration muſt: 7 en ver 
| lee Nik be caſe. 5 og 


runs 


May be en- 
dorſed from 
one endorſee. 


do another. 
+ £15 F294 3 1 
— * 64+ 4 — * 


By. ad Wini 
trators, &c. 


2 Stran 1260, 


Ong 
9:3 
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FEadorſbe 18 4 
Warreater. 


money of the maker. nu 
and n ke demand of 
maker, unlehs 
b{conded-; 
caſe he may go upon his en- 
dorſer, without an 
mand, which 


ſibly make. 


apply, 
payment of the 


Endorſeemoſ 
vie due dil 
gence or ti.e 


endorſe is dile 


charged. 

2 Burr. 676. 
Bevlien et al 
s. Adamſon 


and ſhall nove 


Receieingpart 
of the money 
of the maker 
held to dil 
charge the en- 
dorſer. 


On tbe Negotiability 


Findorſer and Endor ſec. 
The ade ſer is conſidered a 45 
warranting the note, ou failure 


of payment by, the maker. It 


is incumbent on the endorſee to 


uſe due diligence to obtain the 


he have : 


dorſer. 


It has been held, t! 
endorſee receive a; My 
money of the 
darſer i 15 a abſolute! ly diſc! harged; 


He muſt 


in Which 


actual gen 
ie could not poſ⸗ 
The endorſce mult 
not neglect an unreainabe 
time, or give farther time of 
payment to the maker; if he 
do, it is at; his ow! 
takes all the Mk upon himſelt, 
rreſort to che en- 


4* 1 
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part O1-L48 


Tor 
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F Notes. 


for that credit is thereby given 
to the maker. The contrary 
has likcwiſe been holden, which 
ſeems to be the moſt reaſonable 
epinion. It is clearly for the 
advantage of the endorſer, that 
ny part of the money ſhould 
be received. It is proba ble, that 
the circumſtance of giving far- 


ther time of payment, be ing 


gener: ally connected with that 
or receivifig part of the money, 


ave rife to the former opinion. 


"i the endoriee have uſed due 

alligence to demand the money 
of the maker, and the maker 
refuſe, or neglect to pay, the 
endorſee has a right of action 
againſt the endorſer. If a note, 
payable at a future da ay, be en- 
dorſed generally, it is an en- 
dorſement to pay according to 
the tenor of the note. No lach- 


es can be imputed to the en- 


191 
— — 
2 Stran. 457. 
Kellog vs. 
Kobinſon. 


Contrary o- 
pinion. 

ul. n. p. 271. 
2 Will. 292. 
Jhnſon vs. 
Nenlon. On 
a bill of CX 


change. 


General en- 


durſement to 


be taken ac- 
cording to the 
tenor of che 
note. 


dorſee, until the note become 


payable. 


— 


— 


0 - * TY — > ph, OY 
=. *. = -. — — —— dere r=n ha 
. an 4 D ts — - . Os 
2 * > . 2 l b * Dr F R 5 
CL iN — 
— ho 4 = OS ; F o_ - . 
— EE ne eds IEP - — n= — . q — * 
= 3 — — — p — N = 
F 1 = ons am ao 
8 = 2 od. =. 2 ** > 7 © 
8 2 Sr U + FOI 5 K — — 
— ba = _ ue * — — ——— — — — 
7 — _ — 4 — — — 1 _— a 


* * 9 4 EQS) * . - 
— — — —— — — DIES IS 
F — k 
> 4s 
= _ — - 
1 p 


— — —— — 


192 


| —— 


Money ap- 
pointed to be 
Paid deforethe 
HOC is PAY i. 
ble. Endorſer 
holden iu his 
dime. 


Endorſement 
of notes pay- 
able to beartt, 


hand to hand. Theſe notes ate, 


On the Negotiability 


payable. If the endorſer ay. 
point the money to be paid ar. 
an earlier day, though the cn. bil. 
dorſee may fately wait till the 
note become payable, before he 
demand the money, yet he 5 
not obliged to give this time to 
the endorſer. He may, if the 
maker refuſe payment, reſort tg 
the drawer, at the time ſet inthe 
endorſement. 2 
A note payable to A B, ar 
2arer, may be endorſed ; and 
the endorſement will be a good 
warranty, as in the caſe of 4 
note payable to order; but at 
endorſement is not neceſſary tat 
transfering a Tight of action 
againſt the maker. Such right 
according to the tenor of ti 
note, paſſes by delivery fro! 


in many reſpects, like bank bills 
or bills of public credit. When 
paſſed without endorſement 

they 


e Notes. 


p. M they are in the ſame manner, at 
at che riſk of the bearer, as to the 
en. WY. ol the maker. 


the 

beg Of Payment, 

e 18 

: (0 0 to the original pa- 


fee, or a diſcharge by him to 
the maker, ſeems. to have been 
dinitted as a good defence to 
he maker. But it was admit- 
ed with. great caution. The 
te mud have been in the 
lands of the payee, at the time 
f the diſcharge or payment. 
he burden of proof, in this 


y 0. vint, was thrown on the mak- 
Along. It was of no avail, that he 
ight, ve not notice of an indorſe- 
; the bent; 10 that it was almoſt 
fro ipoſſible. to avoid a ſecond: 
8 are, 


ment. Hence an opinion 
k prevailed with many, that 


5 defence Was not admiſſi- 
J i 


they Mr * The 
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On the Negotiability 


The Negotiobility of Notes, j 
conſidered on principles. op] 


There is, in this State, no 0 
ſtatute directly authoriſing the deb, 
Negotiability of Notes ; nor 
have there been any leading 
deciſions in point. In England 
it was formerly doubted, not 
only, whether the endorſee of! 
note could, in his own name, 
maintain an action againſt tbe 
maker; but whether this could 
be done by the original payee, 
on the note itſelf. The ſtatute 
of the 3 and 4 Ann. recites thek 
difficulti C8, and provides a like 
remedy in both caſes. 


It is not now doubted, bit 
that a declaration on a note 
good, and that the payee may, 
on common law principles 
maintain an action on the not 
againſt the maker. 1 

| Lord 


Lord Holt was firenuoyly Hol O00 
oppoſed to ſuch action. At the (imo noe.” 
ame time he allowed the note I. Ram. 157 

nov be good evidence on an in- 
the debitatus, aſſumpſit, The true 
nor! reaſon was, that notes having 
ling been but recently introduced, 
ind, no proviſion had been made by 
not the ancient rules of law, for 
of MM this form of action. It is clear- 
me, 17 one of thoſe caſes, in which 
the forms were long allowed to con- 
ould vol, and ſometimes even to ex- 
yer dude principles. - 
ute! As to the negotiability of 
heſeſW notes, the great objection was, , 2 
like that they were mere choſes in tiability of 

Widion ; and it was a maxim of feen ve 
law, that a choſe in action can- transferable, 
not be transfered. In the caſe | 
of bills of exchange, the cuſtom 
od merchants had prevailed 
wainſt the maxim; ; and they 
md long been holden to be 
manSterable by endorſement. 


Before 
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They were 
not eſtabliſh- 
ed by the com 
mon law 
practice in 
England. 


With us, it 
muſt depend 
on principles. 


On the Negotiabiliiy 


Before the 3 and 4 of Ann. 


promiſſory notes had been in- 


troduced, and the . merchant; 
had attempted, to 


ake them 
negotiable by endorſement : 
but their negotiability. had not 
been ſteadily allowed in the 
courts of law, as was obſerved 


above. It cannot, therefore, 
be ſaid to have been eſtabliſhed 


by the practice of the common 


law, and to have paſſed to us 
through that channel. The 
idea, however, has not a little 
prevailed, that notes, payable 


to order, are negotiable, and. 


endorſecs have, in ſome inſtanc- 
es, maintained actions upon 


them, in the lower en in 
their own names. 


If ſuch action can be main- 
tained in this State. it muſt be 
on principles of right, ariſing 
from the nature of the tranſac- 


tion itſell. We will enter- 4 
| little 


of N ores. © 


little more at large into this ſub- 
ject, and fee if we can diſcover 
principles; which will be ſuffici- 
ent to ſupport the negotiability 
of , and how far ſuch prin- 


- ciple extend. 


he form of the contract be- 
ween the maker and the or:gin- 
al pay c, is this: Value receivu- 


ed, Ipromiſe to pay to A B, or 


order, ten pounas, lawful money, 


me month after date.—-- The 
lubſtance of which may be thus 
expreſſed: Whereas I, C D, 
am indebted to AB, in the {um 
of ten pounds, lautul n:oney, 1 
promiſe and engage to pay to 
4B, the ſum of ten pounds, 
in one month from the date 
hereof; or, if it ſhall be more 
convenient for A B, I will pay 
it to any one, whom A B ſhall, 


by his order, appoint; and any 


perſon, who will, by ſatisfying 
AB for the contents, procure 
his 


The contract 
as expreſſed 
in the note. 


Expla'ned. 


by A 8 — 1 
. . enn, * * - PIO. 3, 3 * 


Indorſee is 
equitably en 


titled aecord- 
ing to the ten- 
Or of the con- 


tract. 
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his order therefor, ſhall be en- 
titled to receive the aforeſaid 
ſum of ten pounds, in the place 
of AB.“ 

It clearly :mplies this n 
propoſal, that if any peri. ill 
pay to AB, the contents of the 
note, the ce will, on the 
producing of the note, and an 
order endorſed accordingly, pay 


to fuch perſon the full ſum due. 


It is clear, then, that by com. 
plying with the propoſal, paying 
the debt to A B, and taking his 
order; ſuch third perſon, the 
endorſee, acquires an equitable 
right to demand the. money of 
C D, according to the tenor of 
his engagement. The endorlee 
has paid the debt of C D, and 
taken the order, with his ap- 
probation; not, indeed, a par- 
ticular, but a general approba- 


tion. 


From 


of Notes. 

From the nature of the con- 
act, fairly expreſſed, C D has 
given to A B, a power of ap- 
ointing a third perſon, who 
ſhall demand the money to his 
own uſe. In other caſes, inch 
appointments have been holden 
good, to veſt a right in the ap- 
pointee. In a family ſettlement, 
à ſum of money is to be paid to 
ſueh perſon as P ſhall appoint. 
P appoints it to be paid to 8. 
In this cafe, a right veſts in 8, 


on the appointment of P, to 


demand the money, and that 
without any act done, or conſi- 
deration advanced on the part 
908 It matters not, whether 


heright\ or S be at law, or in 
equity. Ibis now well agreed, 
that a right, which is ſufficient 


to found a/decree in equity, is 


ſufficient o ſupport an action at 
law. Inf the caſe here put, the 
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The maker 
has given the 
payee a power 
to appoint 
the payment. 
to a third per 
ſon. 


Appointment 
good to veſt 
a right. 


Even where 
the nominor 


has ne inte: 
eſt. : 
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The indor- 
ſee is an ap- 
pointee for 


conſideration. 


Analoꝑy to 
the caſe of an 
agent, &c. 


On the Negotiability 


money, He has only a naked 


power of appointment. This 
1s, Certainly, going farther than 
the cale of negolfable notes 
Here the original payee has an 
intereſt in money, as well as a 
power of appointment. He may 
either receive the money him- 
ſelf, which will diſcharge the 
whole contract, and, conſe. 
quently, the right of appoint. 
ment; or, he may appoint it to 


be paid to a third perſon, by 


endorſement. It is ſtill a ſtrong- 


er caſe for the endorſee, that he 


a valuable: 


is an appointee, for a valuable 


conſideration. 

There is, likewiſe, as to the 
right of the endorſee, an analo- 
gy to the caſe of a perion con- 
tracting with a ſervant, agent, 
or factor; If A give. to Ci 
credit to make certain contracts 


on his, A's account, and this 


credit be held out to the pub- 
lic, 


of Notes. | _- 


lic, or to individuals, with whom 
C, the agent, negociates, thoſe, 
w! o contr: on with C, ON that 
credit, will have good right 
wantt A, although they might 
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an terer have ſeen him., The | 

> © ale on a negotiable note, does | 
10 ot go farther. The maker 1 
u empowers the original payee to 1 
ne Nrake a contract, which ſhall 9 
e- ind hin, the maker, viz.. to i 
0 make an order to a third P eren, | 1 
yh the endorſee, upon ſuch conti- | 

* 


deration as he ſhall chooſe, and 
"5" engages to pay the order. 


ed 


— — ——— — 
F = 22 WM, _ 
bs — — 


7 32 — 
re 
Sans >. * 


t he After all, no two caſes, as to Maker is 
ble original principles of right, can hasen to the Cl 

be more preciſely the ſame, than ciſe as "hs 1% 
the the caſe between the payee, and , | (| 
alo- acceptor of a bill of exchange; change to 18 
on- Wind the caſe between the en- PI 4 
ent, lorſee, and the maker of a pro- ; ll 
O, A mffory note, payable to order. 88 
adds The endorſement is, to every 1 
this Hatent, a bill of exchange. The 3 
pub⸗ 3 note 8 
IC, > 


—— 


—— —ä — —— — 
82  — ͤ ů — —— 


3 Burr- 1663. 
A previous 
a2:eement to 


aCccepr, is an 
acccpdange. 
Tiavens 
Vf, 


Criffin, 
ante, 43 


Fenner 


vs. 
Mears 78 a 
ſimilar caſe as 
fo principles 
2. Plac. rep, 


* 
2269. 
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note authoriſes the draft, and 
contains a previous acceptance, 
ſubject, perhaps, to one condi— 


tion, which will hereafter occur. 


It was judged, upon the beſt 
ground, in the caſe of Pillay 
and Roje, vs. Van iJTierop and 
Hopkins, that an agreement to 
accept a bull to be drawn, was 
anacceptance tobind the di urg 
when the bill thould be drawn 
accordingly. 

The ſame principle, which 
applies to the negotiability of 
notes, Was adopted or conceded 
by the judges of the Common 
Pleas, in the caſe of Fenner vs. 
Mears. Mears borrowed of 
Cox, on tworeſpondentia bonds, 
upon an India voyage, F. Iooo: 
and to enable Cox to raile mo- 

on an aſſignment of the 
bonds, ſigned hereon an endorſe- 
ment to the followi ing purport; 


that the ſum contained was due 
to 


of Notes. 


o Cox, and that he would pay 
the ſame to Coxꝰ aſſignee, with- 
out any deduction orabatement. 
Afterwards, Fenner advanced 
money to Cox, upon an affign- 
ment of theſe bonds. Mears 
returned with the ſhip, having 
performed the voyage ; and 
Fenner, by one Evans, informed 
nim of the aſſignment, and re- 
queſted payment. Mears de ſired 
time, aud that Fenner would not 
ſue him; but delaying pay- 
ment, Fenncr brought an action 


againſt him for money had and 


received. There was a verdict 
for the plaintiff, and a motion 
tor a new trial, becauſe, it was 
laid, the cndorſement- on the 
bonds could not make them aſ- 


ipnabie, ſo that Fenner could 


recover in his own name. 


Judge Blackſtone obſerved, 


that from a caution, leſt, by 


turning a ſpecialty debt, by 


aſſig I- 


An endorſe 
ment on a 
bond promiſ- 
ing to pay to 
any perſon te 
whom the 
bond ſhould 
be aſlign'd, 
bigs to pay 
to the aſſig- 
nee, 


The ma- 
ker, who has 
not paid, can 
ſet up no 
honeſt de- 
fence againſt 
the endorſee. 


——— . —ñ L —U—öͤ 2 — . — 


aſſignment, into a fimple con. 


Cox The plaintiff, ſaid the 
Chief Juſſtice, is certainly entit 
led to the money in conſcience 
and therefore, I think, entitled 
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tract, forme conſequences might 
ariſe, which he could not then 
foreſee, rather than from any 
creat doubt attending the caſe, 
he choſe to go on clearer grounds 
in determining the particular 
queſtion. He was of opinion, 
that Mears had made a ſufficient 
promiſe, after his return. Cyief 
Juſtece De Gray, and Jui 
Nares, held clearly, that Fenner 
had a good right of action, in 
virtue of the endorſement by 
Mears, and the afhgnment by 


at law. 
Let us ſee what defence the 
defendant can ſet up againſt an 
endorſee. It is true, ſays he, 
that I gave the note to A B, tor 
ten pounds due to him; that | 
promiſed 


of Notes. 


promited to pay the money to 


him, or to any perſon, who 
would procure nis order endoxſ- 
ed. It is true, that I have never 
paid the money; and the plain- 
till has, by paying my debt, 
from a reliance ox my written 


word, procured an order en— 


dorſed rom A B that accord- 
ing to the expreſlion in the note, 
the plaintiff might have exp2Q- 
ed me to pay him the money; 
but the law does not allow the 
endorſee to recover in his own 
name. This is certainly the 
faireſt defence, which can be 
made upon the ſtutement, and 
is a groſs evaſion, founded in 
injultice. 

It appears, therefore, that 
notes payable to order, are, on 
every jult, legal, and equitable 
principle, atlignable, by en- 
dorſement ; and that an endor- 
lee may rightfully maintain an 

action 


Notes pay- 
able to order, 
aſſignable on 


legal 


and e- 


quitable prin- 


cipies. 
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action in his own name, againk 
the maker, 
As this may be conſidered in 
+A nen mat- this State, res integra, f we ate 


ter, or unat- 


fected by pre- Dot obliged, on this ſubject, to 


n follow the reaſons and policy of 
the Engliſh law. We are at 
liberty to make ſuch deciſions 
as ſhall, in a-general view, be 
agreeabie to juſtice, and the na- 
ture of the tranſaction. 

Te conſider the endorſer of 
How far 

the endoriee 2 note, who has received the 

is bolder. © money of his endorice, as war. 
ranting the ability and punchu. 

+ ality of the maker, the fame as 

on a bill of exchange, in feſpect 
to the drawee, Is agreeable to 
Juitice. It is equally agreeable 
to juſtice, that the endorſce 
ſhould uſe due diligence to ob- 
tain the money of the maker, 


accepting drawee ; and that if 


he be guilty of any unreaſona- 
ble 


who is to be conſidered as an | 


int 


in 
are 


of! 


Ons 


d- 
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lle neglect, either in demanding 
the money of the maker, or in 
giving notice of non-payment 
to the endorſer, he ſhould be 
holden to take the riſk upon 
bimſelf, and to diſcharge the 
endorſer of his warranty. 

For this opinion there are 
wo good reaſons. Iſt. From 
the ſllence of the endorſee, the 
endorſer may well conclude that 
the money has been received, 
and make his arrangements ac- 
cordingly. 2d. During the 
time of delay, the endorſee, 
poſſeſſed of the note, pre- 
vents the endorſer to take 
any meaſure to ſecure or recover 
the money of the maker. 
Theſe reaſons will hold equal- 
y between any ſubſequent en- 
dorſee, and gll the endorſers ; 
apainſt either of whom, he may 
ith his remedy, on failure of 
he maker to pay. 


| There 
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End orſee 


muſt uſe 


due 


diligence, otha 
erwiſe reis at 
his own riſk. 


Subſequent 


endorſees 
within 


the 


ſame reaſon. 
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Caſe be» 
tween endore 
fer and endor- 
ſer, 


Neglect of 
the firſt en- 
dor ſee, runs 
againſt every 
ſubſequent 
endorice. 


intermediate endorſer. Were 
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There are two caſes worthy 
of conſideration. One 1s, be. A 
tween the endorſer and endor. Mind? 
iee ; the other, between the en. pe 
dorſee and the Maker. | Ita 7 

The firſt, between the endorſ. cer 
er and endorſee, is where the im. Cb. 
mediate endorſer is dif charg ed ſy ſt 
of any warranty, either by inn? 
agreement, at the time of en- ust 
dorſement, or through the neg. il. 
lect of the endorſee. If thro erte 
the neglect of the endorſee, the Negbt 
endorſer be diſcharged, and the Nic, 
note be afterwards enzorſed to do- 
a third'perfon, the liability of Mun. 
the firft endorſer is not revived,\ le C1 
though the laſt endorſee had no H 


knowlege of the neglect of the n A 
be, I 


low 


it otherwiſe holden, it would 
be an eaſy matter, by ſubſe. 
quent endorſements,perpetually MW". 
to charge the firſt endorſer, ta 
which would be very unjuſt. 1 

An N 
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An agreement Herween the 


endorſer and endorſee, has an 


wpearance of more difficulty. 
Ha note be endorſed, Valde 
received, pay the contents to 


CD. or order.“ it includes eve- 
5 7 


7 ſubſequent endorſement, ad 
innit. 


iſt, and every! intormediate en- 
drier. No private agreement 
ught to be allowed to contra- 
b&, what is fo held out in the 
ndorſement. The reafon is 
pain, It would be to allow 
he endorſer to hold out a de- 
ton. The endorſer, between 
mand his immediate endor- 
e, might make every defence 
lowed to a note of hand; and 
yould, as I conceive, be admmit- 
d to proof, under the ſame 
mitations. Where the word 


wer is omitted, notwitliſtand- 


g ſome opinions to the con- 
Bb trary 


The laſt endorſee 
* the ſame remedy againſt the 
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If a note 
be endorſed 
generally, 
„value re— 
ceived,” no 


private agree- 


ment ſhould 
av2il againſt 
2 lad{equent 
endorſes, 


If the word 
© order,” be 
omitted, it ls 
2 reftriftes 
ee 
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It implies 
no Narranty 
to a lub =- 
quent endor- 
ſec, 


trary, it is, on the face of it. 3 
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limited contract, between the end. 
endorſer and his immediate en- Hue 
dorſce. - A ſubſequent endeiſee 4 
mutt take the note cn the credit be i 
of his immediate endorſer. TheMiw 
contract, as to the warranty. will no « 
between them only. Setüng like 
aſide, the cuſtom, which bas ard 
obtained in England, there canf inp 
be no ceception. Nothing oeare 
the face of the contract, var bon. 
rants a ſuppoſition, that th 
endorſer wil warrant to au It 
future endorſee. There is no ende 
thing to ſupport even the fiction 
of a privity for this purpoleMor 1 
To carry the ſenſe of the wordfitor( 
oder, in the note, which, ih b 
reference to a bill of exchange her. 


is the expreſſion of the accept he 

into the endorſement, which elo 

the act of the drawer, ſo as e blan 

bind him, is a harſh and unna yich 

tural conſtruction. Is, for thaf4 h 
CON- 
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t, aMconvenience of a ſubſequent 
theMedoriee, to enable him to re- 
ver of the maker, the word 
rer, on the face of the note, 
de implied in the endorſemeut, 
twill, perhaps, be an injury to 
roone ; but to imply it for the 
ike of a remedy againit the 
firſt endorſcr, is to introduce, by 
inplication, that, which was 
carefully avoided in the expreſ- 
ton. 17 


au It is frequent tor notes to be 
 n0WFendoried blank, and to paſs 
tom hand to hand, either with 
or without any ſubſequent en- 
dorſernent ; and for the blank 
to be filled up on occaſion.— 
Here a queſtion has been made, 
mhether the perſon, who re- 
ceives a note thus endorſed 
blank, may not fill up the blank 
with any kind of endorſement, 


% he ſhall chooſe. 


Between 
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Notes en- 
dorled blsnk. 


M av not be 
uſei by the 
eniorfee, con- 
trary to agrees 
meat, | 
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Between the endorſer and his 
immediate endorſce, it is clear, 
no ule can juſtly and equitably 
be wade of the end: !{cment, 
ſubſtantially different from the 
intention of the parties, at the 

time of endorſing. Proof 

de Proof m*?. therefore, ought to be admitted 

the intention. between theſe parties, to the 
what was that intention. 

It an endorſee, who had re. 

_ ceived a note thus endorſe 
Endorſement blank, for a particular purpoſe, 
lle ſhould afterwards fill up: the 


toagreement, 
and paſted blank with a general endorſe 
without nen ment, and without giving notice 
of the agreement between hum 
and his endorſer, endorſe the 
lame note to a third perſon, it 
might, at firſt view, ſeem to ad- 
mit a different conſideration, 
It may be ſaid, that by negted- 
ing to fill up che blank accord- 
ing to the agreement, the fit 
endorſer had, at leaſt, put it in 


the 


his 
ear, 
bh 
ent, 

the 
the 
roof, 
ted 
the 


d re. 
fed 
poſe, 
» the 
lorſe- 
0tice 
him 
> the 
n, it 
0 ad. 
tion. 
rlect- 
cord. 
> fir 
it in 


the 
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the power ot his endorſee to 
exhibit him as a warrantor ; 


which, if allowed to be contio- 


verted, mig hit prove a deception 


upon third perſons. 
Notwithſtanding this conſi- 
deration, I cannot but think it 
more agreeable to juſtice and 
equity, that rhe ſubſequent en- 
dorſee (ſhould, in this point, 
trult to the honeſty and credit 
ok his *endo:ſer, with whom 
alone he is concerned in con- 
tract. Were this eſtabliſhed for 
law, there would be much lefs 
room for deception, than upon 
an adamittion of the contrary 


doctrine. 


It is true, the credit of every 


endorier may add to the credit 


of ' the note. But this, on a 
contract for a transfer, is an ad- 


vantage to the eller, not to the 


buyer. I ſee no good reaſon, 


why a conſtruction ſhould be 


forced, 


The ſubſe - 
quent ender— 
ſce, ought to 
truſt to the 
honeſty of his 
endorler, for 
the right he 
nas againſt a 
pricr end o: 
ler. | 
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I: is here 
confidered in- 
dependent cf 
gu Im. 

A cuſtom 
may alter the 
reaſon, 


If a note 
endoricd 
blank paſs 
thro? ſeveral 
hands, to 
what purpoſe 
the endorſe— 
ment \ ſhall 


ſerve. 


mere volunteer 


On the Negotiability 


forced, to give him an advantage 
to which he is not, in equity, 
entitled, which he cannot take, 
with a good conſcience, and for 
the ſake of the 77 es Who is 2 
to allow the 
ſeller to bind a third perſon, 
contrary to agreement. 

1 here go upon a ſuppoſition, 
that no cuiton1 has, in this 2 aſs) 
been eſtabliſhed. ' The preval- 
ence of a general cuſtom, fre- 


quently alters the reaſon of 


caſes. It is, while remaining in 
force, equal to a general agree- 
ment. 

Where the note Sails che 
ſeveral hands, the name of the 
original payee remaining en- 
dorſed, in blank, may well jult- 
ity a ſale of the note, by author- 
1ing the holder to receive the 
money ; but as to any other 


purpoſes, it ought to be taken 


ſubje& to the agreement, made 
IS. | | on 


of Notes. 


on the firſt endorſement. If 
A, for inſtance, fell a note to B, 
at the riſk of B, and endorſe it 
blank; and, B ſell it to C, with- 
out giving notice of the agree- 
ment with A, or ſhould he fall- 
ly aflirm, chat A was holden to 
warrant, the deceit of B ought 
not to injure A. C ought. to 
look to B, with whom he dealt, 
and to whom alone he had a 
right to- give credit. If a cuſtom 
have. not prevailed to ſuggeſt 
the idea, no one would ſuſpect, 

that a name only, written on the 
back of a note, had any thing 
to do with a warranty. 

To confider this matter in 
another point of light A em- 
ploys B to tranſact a certain 
piece of buſineſs, and ſigns his 


name on a blank paper, for the 


purpoſe of filling up a receipt 
in the courſe of that buſineſs. 


luſtead of a receipt, B fills up a 


note 
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——ů 


It ought,as 
to the firſt 
endorſee, to 
be ſubject to 
the agreement 
made at the 


time. | 


A name 
endorſed with 
out a cuſtom, 
implies no 
warranty. 


— 


A caſe ef 
forgery 
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not againſt A, payable to him. 


ſelf, or order. None will heſi⸗ 
tate to Pronounce this to be a 
omplete forgery and that the 
To fell az note, whether in the hands ct 
1-5 hooy „B, or of his endorfee, | would, 
creement, e- ON proof, be utterly void againſt 
zul. A. There can, in point of fub. 
ſtantial juſtice, be no difference 
between the caſe put, and that 
of a blank endorfement, filled 
contrary to an expreſs agree- 
ment. The latter is, in foro 
conſcientiæ, equally criminal 
with the former, and ought to 

be deemed equally void. 
The ſecond caſe, as mention- 
ae ed above, between the maker 
danken and; ne and the endorſer, is, where the 


tain an action againſt the maker, 
either necauſe the maker had 


ment, 


payee himſelf could not main- 


made full payment to the pa- 
yee, or obtained a diſcharge " 
frm. him, before the endorſe- - 


of Notes. 


ment, or rather, before notice 
of the endorſement ; or becauſe 
the note was or iginally obtained 

by fraud, impoſition, or on an 
Neal. conſideration 3 where 


the maker has paid before en- 
dorſement, and neglected to take 


up his note; the queſtion oc- 
curs, ſhall the maker of the 
note, becauſe he has neglected 
to take it up, or to have it can- 
celled, although he hashoneſtly 
pad, be ſtill hulden to the order 
of the payee? In favor of the 
endorſee, it is ſaid, that the 
promiſe. to pay to A, or order, 
s a general promiſe to pay to 
my perſon, who ſhall - procure 
uch order; and that, ro ſuffer 
ay private tranſaction between 
the maker and original payee, 
to deprive a third perſon, who 
had dealt, bona fide, of the be- 
tefit of his order againſt the 


Wker, is to ſuffer one man 


Ve to 


$ 


217 


218 On the Negetiability 


to be impoſed upon through the 

neglect ef another. This argu. 

The prom. ment, however, will have ng 
iſe 0 pay A, Weight, without a general cuſt. 
ne ot we m to ſupport it. The promiſe 
other, not to contained in the note impoits 
— no ſuch thing. © I promiſe to 
pay to A, or his order,“ that is, 

If the ma- to One or the other, who fiſt 
% . che demands; not to both. II the 
right is en- maker have fulfilled his pro. 
3 miſe to A, the contract is clearly 
.. diſcharged. A has not a ſn 
* A ipaik, Zilla juris“ to demand any thing 
— hg o farther on the contract. He 
bas, in fact, no demand to ab 

ſign. Shall bis endorſement, 
which is initſelf a fraud, convey, 
or revive a right agair ſt the 
maker, who has Senf“ paid It 
according to agreement ? Thi the 
weuld be to enable A, by the by 1 
intervention of an endorſe, 0 aud. 
effequate a fraud, which hei to c. 
could not have done in his oung tern. 

of name. 


V Notes. 


name. The endorſee, in this 
caſe, is a volunteer. 
der no neceſſiy to purchaſe 
this particular note. He deals 
with A alone. He is at full 
bert y, if he diſtruſt the honeſty 
of A's repreſentation, to take 
ſecurity, or refuſe the contract. 
Let him truſt for ſecurity where 
he deals, and take his remedy 
wainſt the man who deceived 
him. CAVEAT EMPTO«?, beware 
purchaſer, may,in this caſe, with 


geat propriety, be applied 
to tlle endorſce. If he have 
neglected to ſecure himſelf 


219 
Endorſ:e is 
volunteer 


a a 
He is Un- purchaſer, 


Ought to 
ſ-cure him. 
ſelf againſt 
his endorſee. 


ayznit A, he ought to ſutler 


the loſs. 


It is but reaſonable, that 
the maker thould be bound only 
by notice of the endorſement ; 
and, that in all ſuch queſtions, 


to charge the maker on the al- 


teruative of his promiſe, to pay 
1 


Ges“ 


On the Negotiability 


* to the order, the proof ſhould 
come on the Come on the part of the endor. 


dart of endot. ſee. It is a matter in his own 


knowlege; and it is in his own 


Maker not to power to fix tne maker, by no- 


be bound, un- 


Jeſs noted. tice of the endorſement. The 


maker hag good reaſon to ſup- 
pole his contract to remain in 
ſtatu quo, until he be informed 


of a change of 


parties; and to 


make his payments according). 


Where the > 
note was ob- equal, if 


tained by "Where; between the maker and 


fraud, endor- + + | 
ſed ough: not Orig ina 
to recover. obtained by 


| the note was 
fraud, impofition, 


or on an illegal conſideration. 


In tbe Engliſh laws, there 
Hard con- Have been many hard conſtruc. 
ſtructions in : 2 b * W 
che Englim tions againſt the makers 0 
lau, have net notes, in favor of endorſees; 


always pre- 


the maker. always prevailed. 


vailed againſt but ſuch conſtructions have Dot 


55 


ar 


defendant, 
dice; 
them to the plaintiff, for a full 
and valuable conſideration ; 


of Notes. 


By the gth Ann. c. 14. ſ. 1. 
it is enacted, that, all notes, 
« where the whole, or any part 


of the conſideration is money 


© knowingly lent for gaming, 


& ſhall be void, to all intents 


“and purpoſes wh 


ate ver. In 
an action brought 95 the plain- 


till, as endorſee of ſeveral pro- 
miſſory notes, it appeared, that 
the notes were given to one 
Church, for money by him 
knowingly advanced to the 
to game with, at 
8 chat Church endorſed 


and that the plaintiff was not 
privy to, or had any notice, that 


any part of the money, for which 


the notes were given, was lent 


for the purpoſes of gaming. 


Upon this caſe, a queſtion 


arole, whether the plaintiff, a a 


bona 
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By 9 Ann. 
nates given 
for moncy 
lent to game 
with, void, 


2 Stran.115 5. 
Bowyer vs. 
Bompton. 


A note 
given for mo- 
ney lent to 
game with, 
held void in 
the hands of 
a bona. fide 
and innocent 
endorſee. 


Leſs f vor- 
able than the 
caſe of previ- 
ous payment. 


On the Negotiubility 


bona fide, and innocent endor— 
lee, could maintain an acm 
on theſe notes, againſt the de- 


fendant? After two arguments, 


the Court were of opinion, 
that he could not : For,“ ſaid 
they, „ it will be making it of 
ſome uſe todhe lender, it he can 
pay hs debts with it; and it 
Will be a men to evade the 
ſtatute, being io very difficult 
to prove notice upon an en 
d:rler. And though it will be 
ſome cn to an inno- 
cent man, yet that will not bea 
balance to thoſe on the other 
ſide ; and the plaintiff is not 
without remedy; for he may 
ſue Church on the endorſement. 
It is but the common hazard of 
taking notes of infants, and 
femcs covert.“ 


Theſe reaſons are much more 
concluſive in favor of the maker 
1 


r. 


of Notes. 


of a promiſſory note, who has 


paid the money before endorſe- 
ment, or rather, before notice; 
or where the note was obtained 
by fraud, impoſition, or upon a 
conſideration, which was illegal, 
as being malum in ſe. 


ere the maker Ts innocent. 
He has been punctual; he has 


been honeſt. In that caſe, the 


detendant was not innocent 
He had Teceived the full valne 
of Church, and ſcreened him- 
ſelf under a ſtatute, which had 
more regard to public policy, 
than private honeſty. 


That no one ſhould benefit 
himſelf, or legally charge an 
innocent man, by a fraudulent 
act, is a law of nature, of reaſon, 
and common honeſty, which 
ought not to be leſs regarded in 
the adminiſtration of juſtice, 
than acts of legiſlation. | 
; J After 


%. 
— 
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The law of 
nature againſt 
fraud, ought 
to heve equal 
force with an 
act of legifla» 
tion. 
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Notes pay 
able to bear- 
er, within the 
fame reaſon 
with notes 
Payable to Ore 
der. 


More ſub- 
ject to frauds. 


On the Negotiability 


Aiter endorſement, and notice 
to the maker, he cannot honeſt- 


ly, or ſafely, make further pay- 


ment to tbe original payee. 
He is then holden to the ſecond 
part of the alternative in his 
promiſe, to pay to the order. 


It will readily be perceived, 
that the ſame arguments will 
apply to the caſe of notes pay. 
able tobearer. They are equally 
negotiable, according to the 


true intent of the contract.— 
But as, upon a literal con- 


ſtruction, no endorſement, no- 
thing but a delivery from hand 
to hand, is neceſſary to paſs the 
right, they might, in practice, 
open a door to many irauds and 
ſecret impoſitions. A remedy 


might, however, be applied 
conſiſtently with the nature of 
the contract, and the principles 
The holder of ſuch 
. note, 


of juſtice. 


note 
to de 
be a 
thei) 
in 01 
Ger: 
ba 
mn a 
note 
than 
obvi 
tlon 

lecre 
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note, that he may be entitled 
to demand of the maker, muſt 3 
he a bona fide bearer, Let it, 3 by Io 
then, be inſiſted, that the bearer, _— * 
n order to eſtabliſh his right of a>, e 
demand, ſhall prove himſelf a in 
nd fde bearer, by producing ; 
m actual endorſemMt of the 
note. This would be no more 
than juſt, and would, perhaps, 
obviate every reaſonable objec- 
ion ariſing from the danger of 
ecret fraud. 


END OF THE DISSERTATIONS. 
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APPENDIX 


RULES of the SUPREME COURT 
of the STATE of VERMONT. 


ADDISON COUNTY. 
SUPREME COURT, Agua Term, 1790. 


T is ordered, That after the preſent 
circuit, all actions cognizable before 
this court, ſhall be entered on the firſt 
lay of the ſitting of the court, and not 
alter. 
By order of the Court, 
N. Bis, Clerk. 


CHITTENDEN COUNTY, 
SuerreEME Covar, Auguſt term, 179 1. 


T 7s ordered by the court, That all 
cauſes brought to this court, by ap- 
peal from any county court, ſhall be 
heard, tried and determined upon the 
pleadings in the court below; unleſs 


ne of the parties in the court below, 
ſhall 


228 Rules f the Supreme Court. 


ſhall think he has miſſed his olea, re. 
plication, rejoinder, &c. In which 
caſe the party ſo miſſing his plea, repli. 
cation, rejoinder, &c. ſhall have liberty 
to alter or amend the ſame, or plead de 
novo, as the caſe may be, on giving to the 
adverſe party notice in writing, of ſuch 
alteration, E So” "a or new plea, &c, 
at the time of granting ſuch appeal, or 
not leſs than thirty days before 5h Court 
to which ſuch appeal ſhall be entered. 


Provided nevertheleſs, On the firſt or 
ſecond day of the court ſitting, that 
upon motion and ſufficient cauſe, the 
party who ſhall have miſſed his plea, re. 
plication, &c. and not given notice as 
_— _ have liberty to alter 
amend, plead de novo, by paying 
down to the "aber party, ſuch reaſon- 
able coſt as they ſhall award for ſuch 
neglect. | 
By order of the court, 

N. Brvusn Clerk. 


ORANGE 


* 


Rules dy rhe? Spyind Cort. bag 
ORANGE COUNTY, 


SUPREME CoURT, September Term, 1791. 


T is ordered by the court, That on the 
entry of every writ of er ror, the plain- 


tiff in error ſhall deliver to the court a 
fur copy of the writ of error, with the 


allignment ok the errors. And whenever 
an iſſue of law is joined on ſpecial plead- 
ings in any cauſe, the party demurring 
mall in like manner furniſn the court 


uith a fair copy of all the pleadings in the 


cauſe on his filing his demurrer. 


o 


By order of the court, 
N. nid” Clerk. 


ORANGE 


230 Nulles of the Supreme Court. 
©. ORANGE COUNTY. 


In CHANCERY, September Term, 1791. 


T zs ordered, That the plaintiff or 


ſhall deliver to the court a fair copy of 
his, her, or their bill, at the opening of 
the court on the ſecond day of the term 
in which the bill is filed—and the de- 


ſhall give to the court a fair copy of his 
or their anſwer, plea, or demurrer, at the 
time of filing the fame with the clerk. 


By order of the court, 


N. Bzvusn, Cleri. 


_ FORM> 


_ plaintiffs in every ſuit in chancery, 


fendant or defendants, in like manner, 


ad 2 


FORMS or SPECIAL PLEADINGS. 


Record of a cauſe before the County 
Court. 


2 it on Note, with PR" pleas of 


Offset. 


Jauxs IN ks, vs. JOHN S1MPSON. 


RUTLAND E it remembered, That 
County. at a county court, 


holden at Rutland, in =4 i 


for the county of Rutland, on the 

day of November, in the year of our 
Lord 1791, John Simpſon, of Rutland, 
aforeſaid, was ſummoned to anſwer to 
James Jinks, of Pittsford, in the county 
atoreſa1d, in a plea of the caſe; where- 
upon the ſaid James Jinks, who comes 
by H, his attorney, declares and ſays, 
That on the firſt day of May, 
in the year of our Lord 1790, 
at Rutland aforeſaid, the ſaid JohnSimp- 
ſon did make and deliver to the ſaid 
James, his certain note in writing, com- 
monly called a promiſſory note, ſigned 
with the proper hand of him the ſaid 

John, 


Declaration; 
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232 FTorms of Special Pleadings, 
John, and bearing date the day and year 
laſt aforeſaid ; in and by which ſaid 
note, the ſaid John promiſed the ſaid 
James.to pay to him, for value received, 
the ſum of fifty pounds, lawtul money, 
on the firſt Gay of May, which ſhould be 
in the year of our Lord 1791, with the 
lawful intereſt for the ſame—by the rea. 
ſon whereof, the ſaid John became lia- 
ble to pay to the ſaid James, the afore. 
ſaid ſum of fifty pounds, according to 
the tenor and effect of ſaid note; and 
being ſo liable, the {aid John afterwards, 
to wit, on the ſame firft day of May, in 
the year of our Lord 1790, at Rutland 
aforeſaid, did, in conſideration thereof, 
aſſume upon himſelf, and to the faid 
James faithfully promiſe to pay the afore. 
ſaid ſum of fifty pounds according to the 
tenor and effect of ſaid note; never- 
theleſs the ſaid John not regarding his 
promiſe and aſſumption aforeſaid, hat 
never performed the ſame, although of. id 
ten thereto requeſted, to the damage of Jat 
the ſaid John, as he ſays, the ſum of n 


4.70 


ern m of Peau Pleadingt, 2 333 3 


1 6 70 lawful money—to recover which, 
« vin his coſts, he brings this ſuit. 
d At which day the ſaid Defendant” 
l John Simpſon comes into pearence 
„court here, by C D, his attorney, and 
prays a continuance in this behalf, until 
the next county court to be holden i in 
Rutland aforeſaid, in and for the county 
of Rutland; and it is grant- 
ed; and the ſame day is given 
as well to the ſaid James, as to the ſaid 
jon. At which day come the ſaid John 
and the ſaid James, by their attornies- 
aforeſaid; and the ſaid John, by his 
aid attorney, plłads and lays, „ 
that he did not aſſume and pro- 1. non a 5 
miſe in manner and form as the ſaid 
James; in his declaration hath alledged, 
and thereof puts himſelf on the coun 
for trial—and' the laid James doth the 
ane. 

And for further lea, the 
hid John tays, er plow fad fly 
James is indebted to him the ſaid John, | 
in divers large * of money; for this, 

8 to 


Conti auance. 
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to eit that at Rutland aforeſaid; on tha 
firſt day of October, in''the-year of our 
Lord I 790, the ſaid James made and 
1 delivered to the plaintiſf his 
10 Chet, note. 

certain note an writing, com. 
monly called a promiſſory note, ſigned 


with the hand of the faid James, and 


moins: date the day andyear laſt afors 


ſaid; and by which ſaid note, the 
faid hes promiſed the ard John to 
pay to him, for value received, the ſum 
of . 10 lawful money; on the firſt day 
of January then next, and before the 
commencement of the {aid James's pre. 
ſent action; whereupon the ſaid James 
became liable in law to pay to the 


ſaid John the aforſaid ſum of L. lo, AC- 


cording to the tenor of ſaid note; and 
being fo. liable, the ſaid James after 
wards,” to wit, at Rutland aforeſaid; on 
the ſame firſt day of October, ina the 
year. of our Lord 1790, did, in confider- 
ation thereof, aſſume upon himſelf, aud 
to the ſaid John faithfully promiſe to pa) 
to N the ee — 100. En 
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ing to the tenor of faid nate. And ally, 
for this to wit, that at Rutland 5 $f 4 LY 

uforeſaĩd, on the ſirſt day of | 
April, in the year of our Lord 1797, and 
before the commencement of the prefent 
action: of the ſaid James, the ſaid James 
was indebted to the ſaid John, in the 
ſum of r. lawful money, for 1g much 
money bythe faid John advanced, laid 
out; and expended for the uſe of che faid 
James; at his the ſaid James's ſpecial 
inſtance and requeſt; whereupon the 
kd James became liable in law to pay 
to the faid;John, the aforeſaid ſum of 30l. 

and being ſo liable, did afterwards, to 
Wit, at Rutland aforeſaid, on the tay 


and year laſt aforeſaid, in conſideration 


thereof, aſſume upon himſelf, and to 


the aid John faithfully promiſe to pay 


to him the aforeſaid ſum of zol, when he 


ſhould be thereunto requeſted.— And 
alſo for this, to wit, That 


FE Endorſed vote . 
whereas on the Ath day of 10 


May, in the year of our Lord 1 791, the 
laid James made and delivered: to one 
At ” | Titus | 


236 HFormsof Special Pleadin gu. 
Titus Thompſon, his certain note in 
writing, commonly called a promiſſory 
note, figned with the hand of him the 
faid James, and bearing date the day, 
and year laſt aforeſaid; in and by which 
ſaid note, the ſaid James promiſed the 
ſaid Titus to pay to him, or to his order, 
the ſum of 20l. lawful money, within one 
month after the date of ſaid note, with 
lawful intereſt for the ſame - And after. 
wards, to wit, on the firſt day of July, in 
the year of our Lord 1791, and before 
the commencement of the preſent action 
of the ſaid James, the ſaid ſum of 20l. 
being then and ſtill unpaid, the ſaid Ti. 
tus did, by his endorſement, ſigned with 
his on proper hand, appoint and order 
the ſaid James to pay to the ſaid John the 
_ ſaid ſum of 20l. according to the 101 
and effect of ſaid note; of all v meh: 

the ſaid James, to wit, at Rutland afore- 

. ſaid, on the day and year laſt aforeſaid; 


had notice; whereupon the ſaid James 


: became hable in law to pay to che ſaid 
John the aforeſaid ſum of 20l. according; 
OE Was 2 
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n 0 the tenor and effect of ſaid note ; port 
** inge ſo liable, the faid James after⸗ 
wards, to wit, at Rutland aforeſaid, on 
y. che day and year laſt aforeſaid, did, in 
h conſideration thereof, aſſume upon him 
e elf, and to the ſaid John faithfully pro- 
Ty: nile to pay to him the aforeſaid ſum of 
ne cl. according to the tenor and effect of 
th fad note And the ſaid John ſays, the 
r. nid ſum of zol. laſt aforementioned, was 
in due and payable from the ſaid James, 
re before the commencementof the preſent 
action of the ſaid James. Nevertheleſs 
the ſaid James, his promiſes and aſſump- 
Yion aforeſaid not regarding, hath never 
performed” the ſame, or either of them 
tothe damage of the ſaid John the ſum 
he of 60l. lawful. money ; — the ſaid John 
derefore prays that the ſame may be 
offset againſt the demand of the ſaid 
james, and that he the ſaid John may 
recover the balance which ſhalt be found 
due to him from the ſaid James; accord 
ng bo the DME in ſuch caſe e and 
i _3; | And 
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mary And the fad James, by H, His fattor: 
rib as aforeſaid, | pleads: 00 6 ſays, that's 
Pick I to FR 1ſt and zd cchunts in 
to dhe 5 and the plea of offset of the ſaid 
een John, he did not aſſume al 
promiſe i in manner and form as the fail I i 
John hath therein alledged, and hereal an 
he puts himſelf on the <untry: — 6 
the faid John doth like wife. Aid 5% Wb 
Plea co the the zd count in tlie Taitt pleacf i % 
3d count. offset of the ſard John, he Tays, W 1 
that the ſaid John ought not to Tecover {ts 
thereof againſt him the ſaid James, be. 
cauſe, he fays, that after rhe making of M 
the ſaid promiſſory note, in the id 50 at 
count mentioned, and before any en. . 
dorſement thereof by, "the" faid' Titus . 
Thompſon, to wit, on the fitſt day of MW ve 
June, 1n the year of our Lord! 1791 he 
the faid Titus, at Rutland aforeſaid; by 
his certain deed, then and thete made 
| 195 the faid T. itüs to the ſald James 

which ſaid decd of the faid Titus, ith: 
bo with his band, and'{zaled With his 0 
ſeal, the date whereof is the fame daf of 
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and year laſt, aforeſaid, che ſaid, John 
brings into court here) did, remiſe, re 

leaſe, and forever quit claim to the wy 
[meh by. the name of James Jinks, ak 
Pittsford, in the county of Rutland, his 
keirs, executors, and nee all 
and all manner of action and actions, 
cauſe and, enuſes of action, ſuits, notes, 


balls, bonds, Writings obligatory, debts, = 
duties, accpunts, ſum or ſums of money, 


judgments, cxecutions, controvexſies, 
trelpafles, damages, and demands, of 
what name or nature ſoever, which he 
the ſaid, Titus. ever had, or. might here- 
after, claim, challenge, or demand, . by * 
reaſon, of any matter, cauſe, or thing 

Whatever, from the beginning. of the 
world, to the day of the date of ſaid 
deed, as by the ſaid deed, relation being 
hereunto had, may. more fully appear, 
and the ſaid James further ſays, that at 
the.ume. of making the ſaid deed of the 
aid Titus, as aforeſaid, the ſaid promiſ- 
ſory note, mentioned in the ſaid 3d count 
of the plea. gf the ſaid John above pln 
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ed, was in the cuſtody and poſſeſſion © of 
the ſaid Ti itus, not endorſed by him, and 
this the {aid James is ready to verify; 
wherefore he prays. judgment, whether 
the ſaid John cught to recover agoinſt 
him the ſaid James, on 1 the count | la 
atoreſaid, 


And for further plea he ich that Fe 
ſaid John is further 1ndebted 
to him the ſaid James, in di 
vers large ſums of money; 
for this, to wit, that on the firſt day of 
September. in the year of our Lord 1791, 
the ſaid John Simpſon, by his certain 
writing obligatory, ſigned by the hand, 
and fealed with the ſeal of the ſaid John, 
and ready ro be ſhewn to the court, did 
icknowledge himſelf to be. holden and 
irmly bound to the ſaid James, in the 
am of 4ol. lawful money, to be paidto 
1 ſaid James, by the ſaid John, when 
a the ſaid John ſhould'be afterwards 
1 ereunto requeiled. 


Further plea, 
Tit court, 
debt on bond. 


And 
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ofl And alſo for this, to wit, that whereas 
nd ata county court holden at on uten 
y; Wl Rutland, in and for the 
aer county of Rutland, on the third Tueſday 
oſt W of November, in the year of our Lord. 
ail W 1791, the ſaid James, by the conſider- 
nion and judgment of ſaid court, reco- 
ered againſt the ſaid John, by the name 
the of John Simpſon, of Rutland, in the 
ted WM county of Rutland, the ſum of twenty 
di. pounds lawful money, for damages which 
Vibe had fuſtained by reaſon of a certain 
af WW treſpaſs of him the ſaid John, heretofore 
91. Lone to the ſaid James, as well as for his 
ain coſts and charges, by him in that behalf 
expended ; whereof the ſaid John has 
been convicted, as by the record and 
proceeding thereof ſtill remaining in the 
laid court, more. fully appears; which 
lad judgment ſtill remains in ſaid court 
in £ full force, ſtrength and effect, ne- 
ver reverſed, annulled, ſet aſide, paid, 
latisfied, or diſcharged ; ; and the aid 
james hath not yet obtained any execu- 
tion on his ſaid judgment; whereby an 
Ff action 
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action hath accrued to the ſaid James, 
to have of and from the ſuid John, 
the aforeſaid ſum of 20l. Nevertheleſs 
the ſaid John hath never paid or fatisfied 
to the ſaid James the aforeſaid ſums, or 
either of them. But the ſame, being 
60l. in the whole, is ſtill due and owing 
from the ſazd John to the ſaid James; 
which he prays may be {et off againſt the 
demand of the ſaid John, in his plea of 
offset above pleaded ;. and that he the 
ſaid James may recover the- balance 
thereupon due to him, according to the 
ſtatute in ſuch caſe made and provided. 
And the ſaid John, by bis faid attor- 


deln der that for any thing in the plea 


of the ſaid James, in bar above pleaded, 


he'the faid John ought to recover on the 
{aid zd count contained in his plea in 
offset above pleaded, becauſe he ſays, 
chat the aid James, on the firſt day 


of May, in the year of our Lord 1791, 


did make and deliver to the ſaid Titus 


Thompſon, his certain note 1n writing, 
com- 


ney, farther pleads and ſays, 
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commonly called a, pramiſſory note, 


{ubſcribed with his hand, and bearing 


date the day and year lift aforeſaid; in 


and by which ſaid note, the ſuid John 


promiſed the ſaid Titus to pay to him, or 
to his order, the faid ſum of 201, within 


one; month after the date of ſaid note, 
with lawful intereſt for the ſame ; and 
the ſaid Litus did, afterwards, to wit, on 
the firſt day of July, in the year of our 


Lord 1791, appoint and order the ſaid 


James to pay to the faid John, the 
aforeſaid ſum of 20l. according to the 
tenor of ſaid note, of which the ſaid 
james had. notice, and became liable, 
and did aſſume and promiſe to the ſaid 
John, the ſame ſum of 20l. according to 
the tenor of ſaid note. 

And the ſaid John, in fact, ſays, that 


he laid Titus did not make and 


Tr averſe 
execute the ſaid deed of releaſe, . - 


to the ſaid James, on the ſaid firſt day. of 
June, in the year of our Lord 1791 or 


at any other time before the endorſe- 


ment of the ſaid note to the ſaid John 
105 and 
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and. and hereof he puts bimſelf on the com. 
cry for trial. 19 {034 O 102413 ern. | 
And as to the iſt count - conthinnd in 
tothe a the plea of offset by the: ſaid 
count. of the James above pleaded, the ſaid 
bee. Oer John plcads and prays oyer of 
ofthe bond & the ſaid writing obligatory, 
conditions Which is read to him in the 
following words, to wit, (Here inſert the 
bond )—and he alſo prays oyer of the 
condition of the writing . obligatory, 
which is read to him in the following . 
words, to wit, (Here inſert the condition) I rep 
which being read and heard, he lays, N Jo 
that the ſaid James ought not to recover an 
er thereof againſt him, becauſe he the 
the) day, in Jays, that he the ald Johns on Il the 
bar. the day of in the ſaid MW cat 
condition above ſpecified, paid to che I fivi 
ſaid James, the ſum of 20l. lawful mo- I Le 
ney, which he the ſaid John ought to ob! 
have paid to the ſaid James upon that WO wit 
day, according to the form and effect of anc 
the ſaid condition, to wit, at Rutland ir 
aforeſaid, and this he is ready to verify; ¶ tac 
7% wWhere- 
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wherefore he prays judgment iecherelitl 


ſames ought to recover thereof againit 
the faidiJulm 31140 I off 65) 

And eas tothe 2d count in the fail 

plen of oftf>et'of the ſat |: mes, 

ls ſays, thut he does net owe! ar 
the faid James in manner and 

form as the Jad jumes therein hath al- 
jedged, and hercorputs bimſelf on the 
country for nn and the ſaid James 
doth like wiſe. 

And th Fd James, by his attorney, 
replies tu the plex of the ſaid g. Herden te 
John in bar above pleaded, ibe painut's 
and ſays, that for any thing PEO Mot 
therein alledged, he cught to recover 
cker eo apainit him the laid John, be- 
caute be ſays, that the fuid John, on the 
fvſt day of September, in the year of our 
Lord 1791, did, by his certum writing 
bligatory, fizned by his hand, and ſealed 
with his feai, the date whereof is the day 
and year laſt aforeſaid, acknowledge 
nimſclf holden and firmly bound to the 
lidJames, in the ſum of 401. lawful mo- 
n ney, 
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ney, to be paid, &c. i; And the. ſaid 
James in fad Gays, that the fail 

John did not, on the ſaid 
day of in {aid condition, ſpeeiſied, 
nor on any other day, either befare or Jofe 
ſince that time, pay to the ſaid James Hr 
the ſaid ſum of 20l, which he the fad. y 
John ought to h. ave | Pad: 10 the fad 
Jam, $, upon th . day and here. 
Ot he = Ats N aſe) 14 n the COU Gary 07 7 
for trial—aad the plaimiff likewile. Wo 
Wherefore, let a jury come, who ae? 
neither of kin to the plaintiſſ or defend 
ant, to recognize between the 
{aid parties, on the iſlues afote-· S. 
faid ; and afterwards, to r at the fan 
county court, holden at Rutland, within A. 
and for the county of Rutland, on Ru- 
ſaid third Tueſday of November, in thM-C, 
year of our Lord 1791, come che jurots 
of the jury abovementioned, to 7 
(here, in making 10% the, record, 
names of the jurors are o be ee 
good and lawful men of the count 
l Rutland aforeſaid, and being tried 
Ale 


Traveriee 


1 * 


2 


Jury awarded 


- 
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lad Wire ſworn upon that jury, to give a true 
dad erdict of the matters aforeſaid, 
oho, upon their oaths, ſay, they 
led, Mind for the plaintiff to recover of the 
defendant the ſum of 4ol. lawful money 
for his damages, and to recover his coſts. 
Whereupon it is conſidered by the 
vurc here, that the plaintiff recover of 
fe defendant, the aforeſaid ſum 
of 4ol. lawtult money, damages, 
and his coſt, by the court here taxed at 
4-106, and thereof he may have ex- 
ane | 


Verdict. 


Judgment. 


Sire Tacias againſt Bail, on Meſne 
ung) 2111-7 rotes. | 
ArsTrD, vs. GoonMAN & JEYEIL. 
RUTLAND Þ* 7 HEREAS Abel 
County. 9 V Alſted, of Claredon, 
in the county of Rutland, heretofore, 
to wit, at Rutland in ſaid county, on the 
2h -day of October, in the year of our 
Lord 1791, took out a writ of attach- 
went againſt PeterPennileſs, of Pittsford, 
in ſaid county, at the ſuit of him the ſaid 
78 6 Abcl 
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Abel. in an action of the alen en Prom. 
ifes, den zanding damages the Tum of col, 
Which fai id writ was foned, by N. O. 
then and Atl clerk. 0! the, County Court 
for the county Ox Rug and, atoreſaid. 
hearing date the Gay and year laſt afore, 
ſaid, Fay made returnable, to the coun. 
iy court, thenmext to be holden at Rut. 
Jand, in for ſaid county, of Rutl. and, on 
the 30 day of November, 3 In the year of 
„ur Lord 1791; and the ſaid Abel de. 
iivered the ue weit to Jonathan Rell, 
then and fill ſheriff of ſaid county, to 
ferve and return according to law; and 
afterwarc's, to wit, onthe day and year 
laft aforeſaid; the ſaid Jonathan Bell 
fheriff as Foren thereon arreſted and 


took the body of the ſaid Peter, at the 


aforeſaid ſuit of the ſaid Abel; and the 
ſaid Peter being ſo arreſted, and in cub 
rodv of the ſaid Jonathan Bell, ſherilt 
as aforeſaid, George Goodman and Tuf- 
tus Jeykil, both of ſaid Fittsford, be. 
came bail and ſureties for the 10 Pe. 


ter, that he hould appear in ſaid ſuit of 
Bos 


on 
col, 

0. 
Jurt 
410, 
ore. 
hun. 
Nut. 
» N 
r of 
de. 
Bell, 
„ 10 
and 
year 
Bell, 


and 
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the ſaid Abel as aforeſaid, and reſpond 
the judgment, which ſhould be therein 
ohtaineel, if any, by endorſing. their 
names, ſeverallv, with their own hands, 
on the back of ſaid writ, according to 
the form and effect of the ſtatute in 
ſuch caſe made and provided; and the 
aid writ, being legally returned to ſaid 
county court, holden at Rutland, in and 
for the county of Rutland aforeſaid, the 
ſaid ſuit was continued until the county 
court held at Rutland, in and for the 
county aforeſaid, on the day of 
March, in the year of our Lord 1792, 

x which court the ſaid Abel, then and 
there, by the conſideration and judg- 
ment of the ſaid court, recovered againſt 
the ſaid Peter, in the ſuit aforeſaid, the 
ſum of 40l. for his damages, and the ſum 
of £.4-10 for his coſts in and about his 
laid ſuit ; and afterward, to wit, on the 
25th day of March, in the year of our 
Lord 1792, and within 3o days after the 
rndering of the judgment aforeſaid, the 
lad Abel prayed out his writ of execu- 

G g tion 
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tion on ſaid judgment, againſt the ſaid 
Peter, dated the day and year laſt afore. 
ſaid, and ſigned . by N. O. clerk of faid 
court, returnable within 60 days from 
the date laſt aforeſaid, and delivered the 
ſame writ of N to Jonathan 
Bell, then and ſtill ſheriff of ſaid county, 
to levy, ſerve, and return, according to 
law; and afterwards to wit, at Rutland 
aforeſaid, on the 10th day of May, in 


the year of our Lord 1792, and within 


ſixty days next after the rendering of the 
judgment aforcſaid, the ſaid Jonathan 
Bell, ſheriff as aforeſaid, returned the 
faid writ of execution into the office of 
the clerk of ſaid county court, with a fe- 
turn legally thereon endorſed, that he 
could find neither body nor eſtate of the 
ſaid Peter, within his county, -wherewith 
to ſatisfy ſaid writ of execution : 3 and 


the judgment aforeſaid yet remains in 


full force, not reverſed, annulled, ſet a- 
fide, or in any wile paid or ſatisfied to the 


ſaid Abel ; whereof the faid Abel hath 


ſupplicated a proper remedy to be provi- 
ded for him in that behalf, To 
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To the end, therefore, that juſtice 
may be donc, you are hereby required, 
&c. to make known to the ſaid George 
Goodman and Juſtus Jeykil, that they 
be before the county court, next to be 
holden at Rutland, in and for the coun- 
ty of Rutland, on the day of No- 
vember, in the preſent year of our Lord 
1792, toſhew cauſe, if any they have, 
wherefore the faid Abel ſhould not have 
execution againſt them for his damages, 
(or debt, as the caſe may be) and colt as 
aforeſaid, according to the form, force, 
and effect of the ſtatute in ſuch caſe 
made and provided; and farther to do 
and receive that, which the ſaid court 
thall then conſider of them in this be- 
half: hereof fail not &c. Dated at Rut- 
land, this 5th day of June, in the year of 
our Lord 82 


E. M. Judge. 


Plea 
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Plea to the above, that th? Bail rendered 
the body f the principal in cuurl. 2 
And now the ſaid George Gbodman f 
and Juſtus Jeykil, by H. their: attorney, f 
come into court here, plead ahd ſay, MW r 
that the ſaid Abel ought not to have e 
execution againſt them for his damages t 
and coſt aforeſaid, becauſe they ſay, that I t! 
after the ſaid George and Juſtus became 1 
ſureties for the appearance uf the ſaid t 
Peter, as in the ſaid writ of /cire faciu f 
of the ſaid Abel is ſuppoſed, and before 
the rendering of judgment againſt the I L 
ſaid Peter in the ſuit of the ſaid Abel as 
aforeſaid, to wit, at a county court hol- 
den at Rutland, in and for the county 
of Rutland, on the 3d day of November, 
in the year of our Lord 1791, the fad 
George and Juttus did, ſetting the I |: 
ſaid court, render up the body of the Ne 
ſaid Peter in ſaid court, in diſcharge Il t 
of themſelves, as ſureties for the ap- © 
pearance of the ſaid Peter, in the afore- a 
{aid uit of the ſaid Abel ; and the ſaid t 
Peter Was, by the order of ſaid court, 2 
Ws t,t then 
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then and there received into cuſtody of 


an officer of ſaid court, on the aforeſaid 


ſuit of the ſaid Abel, and a record of the 
ſaid render made in ſaid court; as by the 
records and roceedings of the ſaid 
court here may more fully appear, and 
tuis they ace ready to verify; wherefote 
they pray judgment, whether the ſaid 
Abel ought to have execution againſt 
then for! his Granages. and coſts afore- 
laid; NI 


= 


Declaration on'a priſon bond, by the af. 


nee of the ſheriff. 


- SincoN SEARS vs. RICHARD Rox. 


12 to anſwer to Simon Sears, of 
For Ti. Rucland-i in the county cf Rut- 
land, alas of J. B. ſheriff of ſaid 
county, in a plea, that to the ſaid Simon 
the ſaid Richard Roe render the ſum 
of rool. lawful money, which he owes 
and unjuſtly detains, fot this, to wit, 
that, whereas, at a county court holden 
at” 1 in and for the county of 


Rutland, 


and, on the BR gs of November, 
in the year of our Lord 1791, the ſaid 
Simon, by the conſideration - of ſaid 
court, recovered judgment againſt Tim- 
othy Rolls, of Ira, in ſaid county, for 
the fora of 50l. lawtul money, for his da- 
mages whichhe had ſuſtained by reaſon of 
the non-· performance of certain promiſes, 
805 for the ſum of V. 4 10-6 for his coſts, 
in and about his furt in that behalf laid 
= t and expended ; and afterwards, to 
wit, at Rutland aforeſaid, on the 25th 
day of November, id the year of our Lord 
1791, aforeſaid, the ſaid Simon tock out 
a writ of execution againſt the ſaid Tim- 
othy, in due form of law, on the judg- 
ment aforeſaid, dated the day and year 
laſt aforeſaid, figned by N. O. clerk of 
ſaid court, and returnable within 60 days 
from the date aforeſaid, and delivered 
ſaid writ of execution t. 'B. then and 
till ſherilf of ſaid county, to leyy, ſerve, 
and return, according to law ; and ue 
Wards, to wit, at Rutland aforelaid, 
the 2d day of January, in the year of a 
| Lor 
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Lord 1792, the faid J. B. then being 
ſheriff as aforeſaid, for want of goods and 
eſtate of the ſaid Timothy, whereof to 
levy the debt aforeſaid, by virtue of faid 
writ of execution, and according to'the 
precept thereof, arreſted and took the 
body of the ſaid Timothy, and him 
atfed! to the gaol of ſaid county, 

within the ſaid priſon, until he ſhould 


pay and ſatisfy to the ſaid Simon, his 


damages and coſts aforeſaid, as by the 
ſaid writ he was commanded ; the ſaid 
J. B. then and {till being, by virtue of his 
faid office of ſheriff of ſaid county, keeper 


- of the aforefaid priſon; and the ſaid Tim- 


othy being ſo impriſoned, in the cuſtody 
of ſaid ſheriff, within faid priſon, for the 
debt of the faid Simon, as aforeſaid, was 
afterward, to wit, at Rutland aforeſaid. 
on the day and year laft, aforeſaid, ad- 
witted to the liberties of ſaid priſon, by 
che ſheriff aforeſaid, and on that occa- 
fon, and as ſecurity for the ſaid Timothy 
to indemmity the faid ſheriff, againſtany 
fcax by or — unlawful act of the ſaid 
8 . Simon, 
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Simon, whereby the ſaid ſheriff ſhould 
be ſubjected to damages, by reaſon of 
the ſaid Timothy being admitted to the 
liberties of the priſon as aforeſaid, the ſaid 
Richard, by his certain writing obliga- 
tory, ſigned with his hand, and ſealed 
with his ſeal (and ready to be ſhewn to 
the court) the date whereof is the ſame 
day and year laſt aforeſaid, became hol 
den, and firmly bound, to the ſaid J. B. 
then, and {till ſheriff, as aforeſaid, in the 
ſum of 100l. lawful money, to be paid 
to the ſaid ſheriff, or to his aſſigns, when 
he ſhould be afterwards thereunto re- 
queſted, under the following condi- 
tion: — If the ſaid Richard ſhould in- 
demnify and ſave harmleſs, the ſaid 
ſheriff, againſt any eſcape of the ſaid 
Timorhy, then a priſoner, for the cauſe 
aforeſaid, and againſt any other unlaw- 
ful act of the faid Timothy, whereby 
the ſaid ſheriff might be ſubjected to da- 
mages in the premiſes, by occaſion of 
the ſaid Timothy being admitted to the 
liberties of the ſaid priſon, as aforeſaid, 

then 


QT FL, — — — — Wag 
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then the Haid writing obligatory, to 0 be 
void, otherwiſe of force; as by the 
ſaid | writing obligatory, and the condi- 
yon thereof, (relation thereto being bad) 

ill more fully, and gt large appear; 
and the ſaid Simon faith, that after the 
add miſſion of the ſaid Timothy to the lib- 
erties of the priſon as aforeſaid, and 
after the: making of the ſaid writing ob- 
ligatory, to the ſaid ſheriff, by the ſaid 


Richard, as aforeſaid. to wit, at Rutland, 


aforeſaid, on the 10th day of January, 
in the year of our Lord 1792, the , ſaid. 
Timothy, having never paid to the ſaid 
Simon his debt, as aforeſaid, nor been, 
in any way, legally liberated or diſchar- 
ged from his impriſonment, aforeſaid, 

for the debt of theſaid Timothy, as afore-. 
ſaid, did eſcape from the ſaid priſon, and 
the liberties thereof, and go at large, 
whether he would; whereby the ſaid 
ſheriff became liable, to pay to the ſaid 


8imon, his debt aforeſaid, for which the 


laid. imothy was committed to priſon, 
48 aforeſaid, and was thereby ſubjected 
2 H h to 


258 Forms of Special Pleadings. 


to 0 loſ and damage; by reaſon whereof, 
the writing * obligatory, aforetird, be. 
came forfeited. And, c ee the ſaid 
1; 'B. fo being ſheriff, as aforeſaid, after⸗ 
wards, and before the payment, ' of the 
{aid 10091. contained in the ſaid writins 
obligatory, or any part thereof, to wit. 
on the 5th day of February, in the year 
of our Lord 1792, at Rutland afore- 
ſaid, at the requeſt of the. fad Simon, 
the creditor, for whoſe debt the ſaid 
Timothy was committed to priſon, as a- 
foreſaid, according to the form, force, 
and effect of the {ſtatute in ſach liſh 
made and provided, in due manner, al- 
ſign and ſct over the ſaid writing abi 
gatory, to the ſaid Simon, by writing, 


under the hand and ſeal of the ſaid ſhe: 


riff, endorſed on the ſaid writing obliga- 
tory, as by the ſaid aſſignment” end orſ- 
ed on the ſaid writing obligatory, and 
ready to be ſhewn to the court, the date 
whereof is the day and year laſt afore- 
ſaid, more fully appears; by Teifon of 


Which laid Proms, and by force of 


the 


24 


> ww? amb 
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the fatüte in fach caſe, made and pro- 
vided, An ee hath accrued to the 0 


Simon, as atliznee of the faid J. B. the- 
rift, as aforeſaid, to have and recover of 


the laid Richard, the aforeſaid ſum of 


10ol. yet the ſaid Richard, although 
often. thereto a and demanded, 
hath, neyer paid the ſaid ſum of 1801. 


or any part thereof, to the ſaid ſheriff, 
before. the, Haid alignment, or to the laid 


Simon, fince the atfigninent ; but hith- 


erto hath refuſed to pay the ſame to the 
ſaid ſheriff, or to the ſaid Simon, and 
ſtill doth refuſe to pay the ſame to the 


ſaid Simon, to his amage, &c, 


Special plea ” the foregving declaration. 


And now the faid Richard Roe, by. 
8 H his attorney in court, here lege 
and ſays, that the ſaid Simon, fon hav- 
8 .and, maintaining his ſaid action, 


hel againlt him the ſaid Richard, 
EK © be barred, becauſe he fays, 


hat, after the commitment of the ſaid 
Timothy, to the ſaid priſon, for the 
——_— debt 
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debt of the ſaid Simon, as aforeſaid, and 
after the making of the ſaid writing ob. 
ligatory, by the ſaid Richard, as afor e- 
ſaid, the ſaid Timothy having at all tines 
thenbefor e keptwithinthe liberties of {cid 
priſon, to wit, on the 1oth day of Jan- 
uary, inthe year of our Lord 1792, the 
faid Simon, with intent wronglully to 


charge the faid Richard with the faid, 
debt did, at Rutland aforeſaid, perſuude, 
entice, and procure, the {aid Timothy | 


to go at large out of the liberties of ſaid 
priſon, and the ſaid Time thy, to wit, at 


Rutland aforeſaid, on the day and year 


laſt aforeſaid, did, by the caticement, 
| perſuaſion, procurement, and conſent 


of the ſaid Simon, go at large, out of the 
liberties of the priſon aforeſaid ; which 


is the ſame going at large, and ſuppoſed 
_ eſcape of the ſaid Timothy, in the decla- 
ration of the ſaid Simon above alledged, 

& this he is ready to verify; wherefore 
he prays judgment, if the ſaid Simon, 


from having and maintaining his ſaid 
action agaimt him, ought not to be bar- 


red. Recog- 
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—— 


0 Reco:gnizance of Bail taken in Court. 
RUTLAND, ſs. County Court, — day of —= 
James Jinks, vs. JoHN Doe. 


E. it remembered, That in the term 
1 of November, in the year of our 
Lord 1792, appeared John Doe, of 
Rutland, in ſaid county, principal, and 
Richard Roe & Robert Lilly, of Rut- 
land aforeſaid, bail, and acknowleged 
themſelves jointly and ſeverally indebt- 
ed to James Jinks, of the ſame place 
in the ſum of 100l. lawful money, to be 
levied of their, and each of their goods 
and chattels, lands and tenements, and 
for want therof, on their bodies, if de- 
fault be made in the condition follow- 
ing: 

The condition of the above recogniz- 
ance is ſuch, that if the defendant, John 
Doe, ſha'l be condemned in the action, 
and ſhall pay the condemnation money, 


r- or render himſelf a priſoner on the writ. 
8 . of 
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of execution thereupon, to be iſnued, 1 
the above recognizancęe to be aid, 
»therwile of force. | 
Taken and 1 level 
* 28 in court, this 224d e day of 
E. November, in the Year 
| of our Lord 1791. 
N. Q,, Gent, oo 


Bil piece ont * 
RUTLAND, fs. County Court, — day 77 — 
James Jinks, vs. JOHN Dar. 

N a eric of attachment, at the ſuit 

of James ſinks, of Rutland, in ſaid 
county, againſt John Doe, of 124 Rut- 
land, in a plea of debt of 5ol, —The bail N R 
are Richard Roe, of ſaid Rutland, and 0 
| Robert Lilly, of the ſame place, | . 
The party himſelf, and the bail; oy 
jointly and ſeverally in the ſum of 100l. Iſl x 
Taken and acknowle ged in Ne 
E court, the 224 day o* No-ll 

= vember, in the year of ou , 


Lord 1791. 
N. O. Clerz. 
As 


Form of. Special Pleadinge, bs. 


As by the laws of this State, che bail 
on the Original writ ſtand in the place of 
ſpectal ball, and have a right, Pending 
the ſuit, or before judgment be rendered 
on the ſire ſacias, to bring in the prin- 
(ipal, in diſcharge e of themſelves; it is 
conceived, that the following will be a 
proper form of a Bail- piece, to be given 
by the ſheriff, before the return of the 
writ, or by the clerk of the court, after 
the returny with ſome little alteration. 


Bail Piece by, the Sheriff. 


Janes e Os. Jonx Daz. 


Revrano ZN a writ of attack 
County, hd _ ment, at rhe ſuit ok 
fames Jinks, of Rutland, in faid county, 
againſt Jobn Doe, of the ſame place, in 
a plea of debt of col. returnahle to the 
county court to be holden at Rutland, 
on the dap of in the year 


tour Lord 1 791. 


The 


24 2k of Special andi. 


The aforeſaid John Doe is arreſted 
ind the bail are William Wiſe, of Cla. 
renden, in ſad county, and John Jocelin, 
of the ſame place, | 

By them endorſed on 


LS.) the writ, the 2d day of 
( 3 OQcber, in the year of 


our Lord 1791. 
J. B. Sheriff 


Return of an Officer to a Writ je Execution 
levied on Land. 

: 3 NOW all men by 
County, ſs. _ theſe preſents, That! 
J. B. Sheriff of the county of Rutland. 

by virtue of the within writ of execution 

to me directed, and by the direction of 

J. W. the creditor within named, did, 


at in ſaid county, on the 


day of in the year of our Lord 17 
levy the ſaid writ of execution on a 
certain tract or parcel of land, ſhewa to 
me by the ſaid J. W. as the property of 
B. G. the within named debtor, ſituate, 
lying, and being in aforeſaid, and 
e | bounded 


bou 
he. 
5 
O! 
ſald 


a pP 
by 

free 
pol 
on 

at 1 
to! 
exe 


Ariſ 


nes 
in 
ver 
pre 
hir 


f 
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bounded as follows, to wit, Beginning 
(here inſert the bounds of the land as ſet 
and afterwards, to wit, at 
atoreſaid, on the day and year laſt afore- 
ſald, L cauſed the tame land, with the 
appurtenances thereof, to be appraiſed 
by PP, I N, and IS, good and lawful 
freeholders of the vicinity, choſen, ap- 
pointed & {worn as the law directs, who, 


on their oaths, have appraiſed the ſame 


at the ſum of , 40-10-5. lawful money, 
to full ſatisfaction of the within- writ of 


execution, and the legal coſt thereon 
ariſing, as ſtated in the bill hereunto an- 


nexed, and on the fame day of 


in the year of our Lord 17 I deli 


vered poſſeſſion of the above deſcribed 


premiſes to the ſaid J. W. and cauſed. 


him to become ſeiſed thereof. 
In witneſs whereof I have hereunto 


ſubſcribed my name, and affixed | 


my ſeal, the day and year above 


contained. 
* * 
„ Kecord 
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Pede on u Note, with 1 Yeuerbl Pleavoy 
het. and Appeal. 7 ot 21 tene 
RUTLAND * it renicinbered; That 

- County. 5 at a juſtice's court 
holden 3 at Rutland, in the 3 of Rut- 
land, on the 2d day of Octuber, inithe 
vear of our Lord 1791, before. N. O. 
juſtice of the peace for the e | 
aforeſaid, E. B. of Rutland, aforeſaid, 
was ſummoned Cor attached ) to anſwer 
to J. S. of the ſame place, in an action 
of the caſe on note; M hereupon the 
plaintiff 1 in court complains, that the de- 
fendant, in and by his certain 


* 


on note "hp 


firſt, day of October then next; which 


2 3 du 


Record of a. Cauſe befort.a/Fitice rf tlie 


mote in writing under his hand, 
0 date the 4th day of May, inthe: 
year of our Lord 1790, and now!iexhi.' 
bited to court, promiſed the plaintiff, for 
value received, to pay to him the ſum of 
ZI. lawful money, with intereſt, on the 


promife he defendant hath not perform- 
ed, tho often requeſted, to the plaintiff's 
damage 41 for Which he brin e . 

nd 


53880 
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promiſe as the plaintiff 
alledged, and ee pats. hi 
jury of the country for trial. And he 
further fays, that the plaintiff is in- 
debted to him in divers ſums of money; 
for tlſis, to ut, chat on the 5th day of 
uary in the Year of our Lord £791; - 
and before the cdinmencement of the 
preſent action, the plaintick being indebt- 
ed to the defendant, in the ſum Oer 1d. for 
of C. 2.55 for ſo much money mon:y hal & 
had aw pela to the uſe of ⁹]⁹ e. 
the defendant, at the inſtance and re- 
queſt of the plaintiff, he, the plaintiff, 
cid promiſè-to pay to the defendant, the 
ſaid/fum of 2l. 38. when he ſhouldbe 
requeſted. And alſo for this, that the 
plaintiff, on the 4th day of March, in the 
year of our Lord 17915 and beko: * ne 
atdvr 83 1 com- 
This. 3 55 Sl for a kan en or 
plea, will. be proper in all caſes where one party 
has in any way, received money, which he ought. 


in Equity and good ccaſcience to pay to the 
other ö 
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commencement of his, the plaintiff's, 
action, being indebted to the! defendant 
+4 For money in the ſum of, 211,28. for ſo 
laid out and much money by the defendant 
expence®- | laid out and expended for the 
uſe of the plaintiff, and at his requeſt, 
he the plaintiff promiſed to pay to the 
defendant the ſaid ſum of 1l. 28. when 
thereto requeſted And alſo, for this. 
that the plaintiff, in and hy his certain 
| note, under; his hand, dated the 
5th day of May, in the year of 
our Lord 1791, and now-exhibited to 
the court, promiſed the defendant, for 
value received, to pay to him fifteen 
ſhillings lawful money, on demand; 
which ſaid ſum was due and payable he- 


fore the commencement of the plaintiff's 


On Note. 


ſaid action. All which ſaid ſums are 


due and owing to the defendant, from 
the plaintiff; he therefore prays the 
ſame may be ſet off againſt the plaintiff's 
demand, and that the defendant may re- 
cover the balance ther oh ue 0 him. 


And 
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And the plaintiff ſays, that as to dhe 5 


21-58; ander. 2s. by the de- 
fendant above mentioned, he moury, die 
acknowleges, | that he did al- promile, 

ſume and promiſe as he bath alledged. 
And as to the note, by the defendant 


above mentioned, he ſays, 7 the now. 
* 


that he did not promiſe, and did not pre- 
hereof puts himſelf on a jury“ Mile. 
of the country for trial. 

'Ahd'he further ſays, that the Ack 
ant is indebted to him in divers other 


ſums, for this, to wit, that on the firſt 


day of June, in the year of our Lord 
1790, at the plaintiff and defend- 
ant came together, computed p, in Phet. 


Piet. as mts 4 


and ſettled / their book ac- 18. on ſettied | 


d account. 


counts, and there was foun 


due to the plaintiff the ſum of fix ſhil- 


lings lawful money, which the defendant 
then and there acknowleged in writing 
under his hand; and being therefor Iia- 


ble, promiſed to pay the ſame to the 


plaintitl.— And alſo for this, 
to wit, that on the 14th day 


2d Gooda fols; 


20 Corn of Special Picadings, 


wg 


of J ye in the year of o Lord 1990) 

and befgre the commencement! of the 
plain $.-acion, the defendant being Wit 
indeed to the plaintiff}, in the. ſum dt OC 
188. for goods by the plaintiff told and jur 
ere 10 the det elddant, at. bs ik Pi 
Hance and requeſt, pronkifed to pay ts I fol 
the plaintifF the ſaid ſum of :4 88. when I jur 
requelted ; yet he hathi;not- penfgrmed I} the 
his ſaid pomiſes, but the) ſumsafuretaid | thi 
ale Dow due and owing ty The plaintiih;' I the 
he therefore prays that ec, ſame may be de 
ſet off againſt the aforeſaid demands of: I} fu! 
the. act. adam. and he Ne ce Map), with 
rc er the balance, &. Ju 


And the defendant fays; as to theke! de; 
5 by Ab eral demands of the plaiutiff "Ml 
Td Sor in offset, laſt. Wöre dente c 
bbenſe. ed, he did not promiſe as the 10 
ad) hath alledged ; : and of this 10 
he puts himſelf on a jury of the“ country 1 
for trial, -AVherefore it 18 5 awarded that! DF 
Jh, aJury immediately come, good ah | 
Iüuwful wen of the vicinity, who are ok 2 
kin neither to the plaintiff nor * 1 

9 or 
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for: the trial of the iſſues aforeſal8; f pe- 


tween 1116 parties aforeſaid; and After 

wurd, ro Mit! on the ſame 3d day f 
Deda; 1592, come the jurors“ ef the | 
jury aforeſuid, to wit, AM, 8 T. IK, 
PN, D 8, and L, good and law 
{gl men; and are ſworn upon that 
jury,” tos give à true verdict between 
the. purties aforelaid; who, upon. 
their: oaths, ſay, that they find for 
the plaintiff 10 fecover of the 
defendanty the ſum of 31. law- 
ful money, damages, and his. coſts 51 
wherefore.it! is adjudged by the ſaid' 
Juttice,. that the plaintiff recover of the 
deſendapt, the ſaid ſum of 3l. hayyful 
money, and, the ſum of 185. for his 


calls in and about this ſai. ea 


„And now.che defendant, ke ER two; 


Ver 18. 


hours after the rendering of the afore- 
(aid, judgment, prays that an ap- abb 


peal may be granted him, in the + 
matters, aforeſaid, to the county court, 
ante be holden at Rutland, in TW 


and rf: .county of. Rutland, on the N 


day 


2 F F115 5 . Sede Nea 35 


day yo Xdvetber, in he ß ors Alt ve ear 

68 our Lord.-4791.. 1 "I ab x 
ered that! "the... del en 1 0 Pe, a owed bi 6 
ee 3 : 


$i” N 


* Y ZING 1G 


1 le defendent as Principal, anc Ny 1 
8, IK, us ſureties, Yeco 117et ro.th 5 
plaintiff in the ſum of 28475 or. 150 pre Þ 
cution of the ſaid appeal, in is Ph tori 

of law. 


+, Let 
£ x x4 Fay 


The aforegoins i 18 a true 


1 copy from. the, record 

k ' & with a, minute, of; the | 
8 1 8 recpgpigaßgee Exam 

e ed by | 


= | — ” N. O. Tie 6 of. Peace. MF 


3 e Ae N 


a 


A <op py © oft the writ thould be annexed. 


3 


wg 17. 


N. . The form uſed i in a plea of off 
"et," will ferve as the form of a declara- | 
tion in all caſes of a fimilar nature. Labs. 
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Treſpaſs, «fault, and battery. 


ö 1 1 remembered, That at a Juſ- 
tice's court, holden at Rutland, on the 
1oth day of May, in the year. of our 
Lore 1792, before N O, juſtice of the 
peace for ſaid county, A 8, of faid Rut- 
Thing, was attached, to anſwer to PP, 
| of che ame place, in a plea of treſpaſs, 
with force and arms, whereupon the 
; plaintiff before the court, complains, 
5 that at Rutland aforeſaid, on the 2d day 
of May inſtant, the defendant did an 
F aſſault make upon the body of the plain- 
tiff, and him beat, bruiſe, wound, and 
evilly entreat, while he the ſaid plain- 

tiff was in the peace of the ſlate, and a- 
* bout his own buſineſs; to his damage, 
as he ſays, 41. lawful money; to reco- 
ver which he brings ſuit. And on the 
r fame 1oth day of May comes here the 
"Pp defendant, and ſays, that he is.nct guil- 
] ty, as the plaimiff againſt him hath al- 
5 ledged, and of this he ſubmits to the 
fad juſtice for trial, and the plaintiff 
"= © F1 „ 
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9 Wel Whereupon- the kai 
juftice having duly heard and vontidered 
the proofs and allegations af ſaid par- 
ties, finds that the defendant is not guil- 
ty; as the plaintiff hath alledged, and 
therefore adjudges that the defendant be 
thereof acquitted, and that he recover 
of the plaintiff, his coſts in and about 
this ſuit by him expended, tax ed by the 
ſaid juſtice at 15s. and re * r 


| have Epecuuon; 722! bonn 
17 18 abi 5 | N. 0. 75. of peace 


II A3 0 : 1 


4? 4 
— 
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=: D. it Nest end, Thatatiaguftica's 


court, holden at Rutland, in the 

county of Rutland, on the. Ath day of 
June, in the year of our Lord 19791 before 
NO, juſtice of the peace for ſaid/county, 
D H, of Pittsford ih ſaid county was ſum- 
Amond to anſwer to M , of Rutland 
uforeſaid, in an action on book account, 
wWhereupon the plaintiff; here in court 
complains, that before the 24th day of 
May, laſt paſt, che defendant was * 

a N 


matters aforeſaid. Aſter wards, to wit, 
dan the fame Ath day of June, in“ the 
Jear of our Lord 1792 aforefaid, come 


dict between the parties aforeſaid, 
i N to the aft the ſum of 


* 11 
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ed to the plaintiff on hock, to balance 
book accounts, the ſum of 31. lawfu 
money; Wich he Has wenn Paid! 155 
the plamutt's. damage l. 

And the defendafit here in court, 22355 
that he does not owe the plaintith ag-he 
hath alledged, and he further ſays, that 
there is ſubſiſting between the plaintiff 
and defendant aua accounts, yet un- 
ſettled, he therefore prays that the fame 
may bob tried by a jury of the country x 
whereforez it is ordered that a jury im- 
mediately come, good and lawful men 
of the country, who are of kin neither 
to the plaintiff nor to the defendant, to 
recognize between the ſaid parties in the 


the jurors of the jury aforelad, to wit, 
A R, &c. good and lawful men, and are 
ſworn upon that jury, to give n true = 

0 


upon their 6aths ſay,” that the defendant 
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0 9 0 1 is adjudg A A wen 
byſthe 1d uſtice, that che Platntiffe 
cover of Eg. defendant, t e aforefatd>ſarfi 
of 10s, and his cofts, taxed A %½ $9. Jay or 


fol. money, and thereof he Hay Havenes. 
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juſtice here; that the defendant at This | 


ie eee writ of the plaintiff” 


in this n, was abſent out this ſtate, 


and hath nor veturned within the ſam 
ſince that time, it is therefore 'ordefe 
chat Ihig Si th the action aforeſaid 
he adjourned; until. the 30th day of t thi 
ina Apgy t. at 2 of the EL | 


aoanbf id. day; at this place; at 
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the action aforeſaid, be further adjour n. 
ed, until the 2 5th day of September 
none lext, at 2 of the clocafterneon of 
ſand” day, at this place ; at which (day 


comes the plaintiff, and tlie defendant 


belng three times ſolemnly called} 'dork 


not come, but thereof maketh default, 


whereupon it is adjudged und ordeted 


by ſaid juſtice, that the aimiffo recover 


ot the defendant the! ſuin 681911198, da. 
mages, and the ſum of 8/6! for his coſts, 


and hereof he may have execution, | ny 


N. O. Ju Mice of peace. 


7 be Declaration in Trover is, by: reaſon 
4 the fiction, too intricate'to be intro. 
duted into juſtices recorde. It is con- 


cæided that the following form, which -. 


euntains the ſubſtantial part "of "tie 


— pleadings in TN action, 7 Well be 
adopted. 5 


Rorravp ) E it remembered „That 
County.” at a juſtice's court, 
holder at Rutland, in che cotinty of 


Rutland, on the 17th day of November, 


Bite! aft 11 rity ide 
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914504 10 vb £03 tops 
15 the year of gur Lord 1791, before 
NO, juſtice of the peace for ſaid coun: 
ty, John Brian, of ſaid Rutland, was 
ſummoned to anſwer to James Morey, 
of the, ſame place in an action on the 
baſe ; Whereupon e plaintiff here in 


court goplains, mat at Rutland afore- 


laid, on the a zd day of October laſt paſt, 
the defendaut took and detained from 


the plalntifl. £ one certain two-year-old 
ſteer, of a red colour, the property of 


the plaintiff, of the price and value 
of zl. and did, at Rutland aforeſaid, on 
the day and year laſt aforeſaid, without 


law or yightz convert the ſteer aforeſaid 
to che defendant's uſe—to. the plaintiff's 
damage, as he ſays, 31. to recover Which, 


he brings ſuit. e eee 


And the defendant; becauls. he ig not 
prepared fer his, defence 1 m that behalf, 
Prays, that this action may be adjourned 
until the 25th, day of inſtant;November; 
Whereupon it is ordered by the faid - 


juſtice, that this court, with the ſaid 


action be adjourned until the 25th day 
of 
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of inſtant November, at ꝙ of the clock 
in the forencon, of ſaid day, at thik 
place. And tne lame time is given to 
the parties aforeſaid. At Which day 
come the ſaid parties, and the defend- 
ant pleads and ſays, that he is not guilty 
as the plaintiff hath alledged. and hereof 
puts himſelf on a jury of the eountry 
for trial; wherefore it is awarded that 
a jury immediately come, &c, 


Recognizance in an Appeal, certified at 
large. [ See p. 272. ante. |] : 
RuTLanDDE it remembered, That on 
County. the 3d day of October. 
In theyear of our Lord 1791, before N 
O, juſtice of the peace for the county 
aforeſaid, ata} appeared E B, of 
Rutland, in ſaid county, principal, and 
JG, and S8 F, of the ſame place, ſure- 
ties, and acknowleged themſelves joint- 
ly and ſeverally indebted to] 8, of ſaid 
Rutland, in the ſum of 20l. lawful mo- 
ney, to be levied of their, and each of 
their goods and chattels, lands and te- 
Mon, nmements; 
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nements; and for want thereof, on 


their bodies, if default be made in the 


condition following: 

The condition of the above recogni- 
zance is ſuch, that if the ſaid E B, ſhall 
proſecute his appeal now prayed out 
againſt ] &, to effect, and anſwer and pay 
all intervening damages occaſioned by 
reaſon of the delay, to the ſaid E B, with 
additional coſts, in caſe judgment be 
altirmed, then this recognizance to be 


void, otherwiſe of force. 


Taken and acknowleged 

this za day of October, 

3% in the year of our 
Lord, 1791, before 
; NO, Tuſtice of Peace. 


A Recognizance to be ſent up by a Tuftice 
of ihe Peace, in à criminal TRIO 


RUTLAND E it remembered, That on 
County. the 24th day of June, in 


the year of our Lord 1792, before NO, 


Juſtice 
K k 
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juſtice of peace for the county of Rut- 
land, perſonally appeared LJ, of Rut- 
land, in ſaid county, principal, and E P, 
and] O, of the ſame place, ſureties, and 
acknowledge themſelves jointly and ſe- 
verally indebted to the Treaſurer of the 
State of Vermont, in the ſum of 500). 
lawful money, to be levied of their, and 
each of their goods and chattels, lands 
and tenements ; and for want thereof, 
on their bodies, if default be made in the 
condition following: 
The condition of the above recogni- 

Zance is ſuch, that if the above named 
L I, charged before me, with having 
counterfeited, and aſſiſted in counter: 
feiting the current coins of this State of 
Vermont, ſhall make his perſonal ap- 
pearance before the ſupreme. court, to 
be holden at Rutland, in and for the 
county of Rutland, on the 2d Tueſday 
of Auguſt now next, and anſwer to the 
matters and things, which ſhall then and 
there be objected to him in this behalf, 
ſhall abide the order of the ſaid ſupreme 
court, 


Recognizances. 233 
court, and not depart without leave of 
the fame, then this recognizance to be 
void, otherwiſe of effect. 

Taken and ack nod 

this 4th day of Auguſt, 

W in the year of our Lord 
1791, before 


N O, Juſtice of Peace. 


Recognizance for a Witneſs to appear and 


teſtify. 
RUTLAND E it remembered, That 
County. on the 24th day of 


June, in the year of our Lord 1792, 
before N O, juſtice of the peace for the 
county of Rutland, perſonally appeared 
121 Rutland, in ſaid county, and 
acknowleged himſelf indebted to the 
Treaſurer of the State of Vermont, in 
the ſum of 3ol. lawſul money, to be le- 
vied of his goods and chattels, lands and 
tenements, and for want thercct, on his 
body, if default be made in the condition 
following: 


IB. >. Criminal, proſecutiss. . 


we 039. Sy 


The condition .of. the. above. recogni· g 


zance is ſuch, that if the above named 


TD . ſhall. appear before the ſupreme Ra 
court to be holden at Rutland, in and 


for the county of Rutland, on the 2d 


Tueſday of Auguſt now next, to teſtify H 
his knowlege in a certain proſecution in 


behalf of the State of Vermont againſt L 


J. of — and ſhall not depart without the 


leave of ſaid court, then this recogni- 
zance to be void, otherwiſe of force. 


Taken and acknowleged 
17 this 24th day of ſune, 
5 * in the year of our Lord 915 


1792, before 


N O, Juſtice of Peace. 


Record of « a criminal Proſecution before. FI 


Juſtice of the Peace. 


as or VERMONT, vs. CD. 


RUTLAND E it remembered, That 

B at a juſtice's court, 
holden at Rutland, in the county . 
Rutland, on the loch day of February, 
in the. HEAT of our Lord 1792, before 


County. 


NO, 


before a fuftice of the feace. 28 25 


NO, , juſtice of the peace for ſaid county, 5 : 
EG D. of was brought to anſwer to 
complaint exbibited to the ſaid juſtice 


by A K, one of the cretajurdhs for” ©.) 


ſaid” county, who complains, that at 


Rutland N. wreſaid, on the 1 2th day of.” q | 


February inſtant, the ſaid C D, did, 
with force and arms, an aſſault inks, 
upon the body of one I P, of ſaid Rut- 
land, the faid 1 P, then being in the peace 
of the ſtate, and about his own lawful 
bufineſs, and did then and there bcar, 
bruiſe, wound and evilly entreat the 
faid LP, and other wrong, then and there 
did againſt the peace and dignity of the 
{tate ; and the ſaid C D, being put to 
anſwer to ſaid complaint, pleads and 
ſays, that he is not guilty, and puts him- 
ſelf on a jury of the country for trial ; 
wherefore it is awarded, that a jury im- 
mediately come, good and lawful men 
of the vicinity, to make deliverance be- 
tween the State of Vermont, and the 
lad CD. And afterwards, to wit, at 
Rut! and aforeſaid, on the ſame 16th OR | 
| 4 0 
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of February aforeſaid, come the jurors 
of the jury above mentioned, to wit, A, 
B, &c. good and lawful men of the vici. 
Bity, and are {worn on that jury to make 
true deliverance between the State of 
Vermont, and the ſaid CD; who, on 
their oaths, ſay, that the ſaid C D is 
guilty of the facts charged againſt him 
in faid complaint. Wherefore the aid 
juſtice doth adjudge and ſentence the 
ſaid C D, to pay a fine of 15d. lauful 

10ney to the treaſurer of the ſaid town 
of Rutland, and colts of this proſecution, 
taxed at 198. and to ſtand committed 
until he have complied with ſaid ſen- 
tence. 


N O, ju/tice of peace. 
\ 


Warrant of commitment on the above 
Sentence. 

To the ſheriff &c. | 

RUTLAND HERE EAS C. D. of 


County. — was, on the 


complaint of A B, one of the grandju- 
zors for ſaid county, this Ioth day of 
Eebruary, 
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Tebruary in the year of our Lord 1792, 
»etore one N O, Juſtice of the Peace 


tor ſaid county, duly convicted of an aſ- 


frat and battery on the body of one I 
P. of Rutland, in ſaid county, and was 
the! cupon ſentenced to pay a fine of 168. 
| wil money to the Treaſurer of the 
own r Rutland aforeſaid, and the ſum 
= 198. colts of proſecution, and the ſaid 
0. having neglected and refuſed to 
e kform ſaid ſentence. 7 Heſe are there- 


3 


f ere, 


By the authority of the ſtate of Ver- 
mont to command you to take the body 
= he ſaid G D, and him commit to 
the keeper of the gaol in ſaid Rutland, 
within the fard priſon, who is hereby 
commanded to receive the ſaid CD, 
zd him keep in ſafe and cloſe cuſtody, 
until he pay to the treaſurer aforeſaid the 
laid ſums being II. law ful money in the 
whole, and for this warrant, together 
wirh the coſt of this commitment, and 
his own fees, or until the ſaid C D, be 
otherwiſe diſcharged by due _—_— of 

\ aw 


Warrant . ee. 


law. Hereof you may not fail of this 
preccpt and your doing herein ulake due 
returns to me according to law. 


Given under my Fry at Rutland, this 


10% day of Feoruary, in the ye 47 
of our Lord 1792. 
NY Y, juſtice of the Peace, 


Warrant of commitment for not 185 ding 


fureties. 
7 the freriff &c. . 
RurLALYD HERE AS at Rut- 
County. 5 land, in the coun- 


ty ot Rutland, on the 24th day of June. 
in the year of our Lord 1792, LI. of 
faid Rutland, was on a charge of having 
added and afſiſted in counterfeiting the 
current coin of this ſtate, by me N O, 


juſtice of the peace for the ſaid. county, 


ordered to find good and ſufficient ſure- 
ties, for his appearance before the ſu- 
preme court. next to be holden at Rut- 
11min and for ſaid county, on the 2d 
5 Auguſt. in the year ef our 
1 55 G o matters and 

NO things, 


f HY 2 *F 1 A. 3 \\4 


Warrant | 


po \n 4 8 


. dg 0 thauld then and chere Be be 
cbjected to him in that be chalf; ; and the 
dai LI, having neg lected and refliſed 
do find ſureties for 1 appegrager at6te- 
ET * (fa idi—Theſe are therefore, nes: 
By the authority of the State ol Vel. 
mont, to command you to take the body 
| ©; the faid 1. Jn and him commit to the 
. Keeper of the gaol 1 in ſaid Rutland, with- 
in the laid priſon, who is hereby com- 
manded to receive the ſaid L I, and him 
keep in ſafe and cloſe cuſtody, 10 that he 
. be had to appear before the ſaid ſupreme 


- 


y court to be holden at Rutland afore- 


f | ſaid; on the 3 zd Tueſday of Auguſt afore- 
g aid, or 1 he find good Ju ſuſficient 
8 1 for his appearance as aforeſaid, 

„ or be otherwiſe diſcharged by duecourſe 
__ ob. Ww. Of your duty herein fail not. 


9 

Make due return of thay Free arc 
1 - Rong tolaw 5 

. er under my rand at Rumi, 
dl "one's the agb he , June, 7 the | 
x A ear 2 Lard. 1792. 2 
d $3. 4415 2 41 af: N., * of peace. 
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4 Table of the principal matters contain. | 


ed in the Reports. 


ASSUMPSIT.—Wher the plaintiff might have had trover, 
for a note in the hands of the defendant; if the note be 
ſold, he may have aſſumpſit for the money. 

Wier v. Church, 98 

AUTHORITY.—A perſon acting under authority, muſt 
purſue that authority Cannot act by vi:tue of his authoris 
ty, and in his private capacity, in the lame inſtrument. 

Lyon v. Ide, 52 

BURGLARY. —IngiQment for burglary quaſhed, for want 


of a noctantur. State v. Mather, 34 
CITATION.—A citation to appear in the ſupreme count, 
muſt be ſigned by ajudge. Parker v. Parker, 27. 


COLLEC TOR. - A collector of proprietors taxes hes a naked 
power to ſell the delinquent's land, but no intereſt in the 
land. He muſt purſue his power alriAly, and give all 

 ®B previous notices required by law, or his ſales are void. 

_ © * Underhill v. Smith, 82 

CONDITION. — if from the nature of the tranſaQion, for- 

dearance to do a certain act, on the one part, be neceſſary 
to render a performance of ary avail, or even poſſible, on 
Ithe other; it muſt, the' not expreſly mentioned, be conſi- 
| ®: dered a condition precedent,  Wiery, Church, 97 

DIVISION. —See n 

FIECTMENT. — Though the leaſe be a fiction, it muſt by 
poſſibility, be a good ſubſiſting leaſe, at the time of com- 

meneing the action, at the time of the ſuppoſed ouſter, and 
- at the ſuppoſed time of making the leaſe. 

- Shattuck v. Tucker, 71 

It before the bringing of the action, the leſſor have con- 

' veyed in fee to the plaintiff, the leſſee in the action, the 


leaſe is merged, S. C. 73 
- ++ The plaintiff in ejectment is merely nominal. The in- 
tereſt belongs to the leſſor. 8. C. 74 


The operation of the leaſe is not confeſſed by the rule. 
Douglas v. Spooner, 74 
The plaintiff cannot demand on a leaſe, and . C. in 
| 75 
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ELECTION.— The 37ſt ſeQion of the contin that 
elections ſhall be by batlor, does not extend to the eiction 
of town officers, State v. Marſh, 29 


ESCAPE.—fn an action for an eſcape, on meſne proceſs, the 


. whole debt was given in damages. Before the court renfer- 
ed judgment, they directed the plaintiff to enter a rule to 

| allow the officer the benefit of the former judgment. 
Oliver v, Chamberlain, 26 


XVIDENCE.—On a trial for adultery, reputation of a mare 


riage cannot be admitted in evidence; otherwiſe in an ac- 
tion for crim. con. | State v. Annice, 10 

Proprietors records may be prima facie evidence, that a 
proprietors meeting was legally warned; but is not as con- 


cluſive as other evidence. M'Kenzie v. Putney, II 
Proprietary Giviton cannot be proved by witneſſes. 
8. C. 13 


EXECUTION. ü collected on execution, is not at- 
tachable in the hands of an officer. Conant v. Bicknel, 67 
If an officer deliver property taken by execution, on re- 
ceit, he does not wholly depart with his lien. 5 

Pierſon v. Hovey, &c. 80 

If the property taken by execution prove inſufficient, a 
ſecond levy may be made. 8. O. 79 

I To eloign the property receipted, is not a reſcue; but to 
ſome purpoſes, has the ſame effect. It renders the exe- 
cution in ffectual. Pierſon v. Hovey, 80 


FOREIGN jJUDGMENT,—Foreign judgment by default 
impeached. Stoddard v. Allen, 44 


FRAU D. Where a claimant by prior deed, was knowing to 
a ſecond putchaſe, a witneſs to the ſecond deed, &c, and 
concealed his claim, it is a fraud, Ivers v. Chandler; 62 

A deed firſt recorded may be poſtponed by reaſon of 
fraud. Fraud, if proved, invalidates as well at law, as in 
equity. Ludlow v. Gil}, 65 
It a ſubſequent purchaſer have notice, that the equitable 
title is in another, his purchaſe, as againft that title, is 

fraudulent and void, though his deed be firſt recorded. 
S. C. 65 


GAOL BOND. An action on a bond for the liberties of the 


priſon, was brought by the aſſignee of the ſheriff, Defends 
ant plead, that the . was taken for other things chna 
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the law allows, to wit, for the prifoner's good behavior, * 
diet, and thaghe ſhould not cepart without leave of the 
ſheriff, &c. Lyon v. Ide, 49 
The end of the bond is to indemnify the ſheriff, S. C. 52 
The priſoner cannot be obliged to take his diet of .the 


ſheriff or gaoler. S. C. 53 
Bonds for eaſe or favor void. | 8. e. 

An officer is puniſhable for taking more than legal fees, 

and all agrzements for that purpoſe are void. S. C. 54 
Such bond totally bad. 8 S. C. 56 


ENDORSER and EN DORSEE.— In an action againſt an 


endorſer of a note, evidence was admitted to prove the pur- 
poſe of the endurſement ; and that the note, on which the 


defendant's name had been endorſed for a certain end, was 


paid and taken up by one Grant, executor in his own wrong 
on the eſtate of Parker, the maker that Grant had ſold the 
note to J. G.--]. G. to the plaintiff, Who filled up the 
endorſement to himſelf. Rhodes v. Riſley 34. 
No cuſtom has prevailed in this State, to bind the en- 
dorſer contrary to agreement at the time. 
Rhodes v. Riſley, 89 
If the endorſee make any uſe of the endorſement, con- 
trary to agreement, he is anſwerable in damages. S. C. 89 
An incQnfitiency in the caſe of Moſes and Macpharlan, 
that the ſame evidence which was deemed infufficient to 
free the endorſer from payment of the money, ſhould be 
held ſufficient to recover back the ſame money. S. C. 92 
On principles, if C take a note of B, endorſed by A, he 
muſt truſt to B for the right whieh he may have againſt A. 
S. C. 92 


GRANTS. Acceptance and acquieſcence under a ſecond 
| grant, may be proved without deed. 


Pain & Morris v. Smead, 102 

Deciſion 3 in this caſe to be made agreeably to the law in 
force at the time of the grant, which was the common 
law of England. S. . 104. 
Grants made by authority of the Crown, are to be conſi- 
dered as Royal grants. S. C, 104 


The King was Saunen as che ultimate owner of all 
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muſt be either by deed, or in the way preſcribed by ſtatute. 
M'Ker2te v. Putney, 13 
POOR PRISONERS. — The ſtatute by which poor priſoners 
confined tor debt, may obtain a diſcharge, is in derogation 
of the common. law right of the creditor; and. is not in a 
law ſenſe remedial, Paine v. Ely, 19, 20 
The juriſdiction of the juſſices in the caſe of poor pri- 
ſoners, is in derogation of the juriſdiction of the common 


law courts, and is to be taken ſtrictly. S. C. 20 
The mede preſcribed by the ſtatute muſt be ſtrictly pure 
ſued f S. C. 21 
Citation to the creditor muſt be iſſued by the ſame juſtic- 
es, or one of them, to whom ee was made by the 
de btor. 8. C 
Tbe hearing muſt be before the juſtires who iſſued the 
citation. 8. C. 23 
5 For one juſtice to iſſue a citation for the creditor to ap- 
pear before other juſtices, i is irregular, 8. C. 24 
Erroneous proceſs js valid, till reverſed ; n pro- 
cels is void from the beginning. ; Ce 24 
Every man, who procures a proceſs in his fi mult ſee 
that it is regulzr at his peril. S. C. 25 


PURCHASER.—A bona fide purchaſer, without notice, 
ſhall not be affected by the fraud of his vendor. 
Morriſon & Freeman v. Shattuck, &c. 39 
-Purchaſers are not in all reſpects repreſentatives of the 
vendor; they have no perſonal right to demand ſatisfactiom 
for a ſraud upon their vender. S. C. 41 
PAUPERS.—The proviſion made by our law for the relief 
of the poor, is a charitable proviſion. 
Selectmen of Bennington y. M*Gennis, 47 
A pauper is not holden to refund money advanced 1 the 
town for his relief. 0 S. C. 48 
RECOGNIZ ANCE.— Debt will not lie on an implied co- 
venant in che condition, to proſecute a certiorari, &c. 
Clerk V. Campbell, 69 > 


294 
S$SURETY.—-In a caſe of a bond for the liberty of the priſgn, 
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